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| THOMAS JEFFERSON AS A LAWYER. 


Under the head of «A Remarkable Volume,’’ there was re- 
cently advertised for sale a copy of Mercer’s Abridgment of the 


Laws of Virginia, published in Edinburgh, 1759. 


It appears 


that this particular copy was owned and used by Thomas Jeffer- 
son while practicing law, and it is copiously annotated by him in 
his own neat and precise handwriting.' 

The advertisement and sale of this book recalls to our atten- 
tion a period of Jefferson’s life which has been unduly pushed 
out of sight by his later and more public career. 


1 This interesting and valuable vol- 
ume, recently offered for sale by Mr. 
George I. Jones of Chicago, has been 
purchased by Mr. F. W. Lehmann, of 
the St. Louis Bar, and will be placed 
in his extensive private library which 
already contaius many treasures in 
the way of rare books. The adver- 
tisement described the volume as fol- 
lows: Jefferson went over the text of 
Mercer’s Abridgment, making eras- 
ures, alterations and corrections, as 
new laws made changes necessary, 
and as typographical and other errors 
were discovered. He added a large 
amount of marginal annotation, cov- 
ering in some cases all available space 
up to the very edge of the leaf, in his 
own beautiful handwriting, so small 


VOL. XXXIX. 


in places as to require a magnifying 
glass, except to the sharpest eyes, but 
clear and distinct as though engraved. 
It is a wonderful specimen of careful 
penmanship and of skill in erasing the 
printed text where words, phrases and 
sentences had to be erased and re- 
placed with pen work. 

This volume is as characteristic of 
Jefferson as the famous Jefferson 
Bible, and more interesting from a 
lawyer’s point of view. The Jeffer- 
son Bible was acquired by the Library 
of Congress years ago ata large price. 
The volume referred to above has 
Jefferson’s private mark of ownership 


-On two pages—a characteristic and 


unique means of identifieation, in case 
of loss or theft. 
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In other words, Thomas Jefferson, the statesman, has obscured 
Thomas Jefferson, the lawyer. We all know Jefferson as a 
member of the Continental Congress, as minister plenipotentiary 
to the court of France—as a member of Washington’s cabi- 
net — as President of the United States, but we do not generally 
associate him with the humdrum of a Virginia law office, draw- 
ing declarations, pleas and demurrers, or with the routine of a 
nist prius court, trying cases in trespass, ejectment and actions 
upon promissory notes. And yet this is what occupied Jeffer- 
son during the earlier period of his career, and in his profes- 
sional training and practice the foundation was laid for his future 
career. Of course the practice of-the law has changed some- 
what since Jefferson’s time and so has the law itself, but these 
changes are neither so great nor so important as we are apt to 
think. When we sift the law of the present we find the elemen- 
tary principles which have existed in the law of all times. We 
find the same rules of right and wrong which constitute the 
foundation of all legal systems and to which by careful analysis 
we can reduce all correct legal rules. The changes are in the 
application of these immutable principles to the constantly 
varying circumstances which each succeeding generation brings 
with it. 

Virginia had passed through several periods of legal evolution 
before Jefferson came to its bar. There was the reign of James 
I. Then came the period of the local governors and their 
councils, and then by slow stages developed that General 
Assembly which gradually assumed the law-making power sub- 
ject only to royal approval. 

In the very early days, lawyers were not looked upon with 
favor in Virginia, nor, indeed, in the rest of the colonies. 

In 1645 all professional lawyers, or ‘‘ mercenary attorneys ”’ 
as they were called, were expelled from the courts of the colony, 
which law, with some slight modifications, allowing them to 
practice without reward, remained in force for a considerable 
period of time. In 1687 an act was passed which recites that 
the courts have been much troubled with the ‘* impertinent dis- 
courses of many busy and ignorant men, who will pretend to 
assist their friend in his business, and to clear the matter more 
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plainly to the court, many times to the destruction of his cause, 
and the great trouble and hindrance of the court.’’ This act 
provided for the licensing of professional attorneys after an 
examination by men learned in the law, and it prohibited all 
others from practicing. From this time on the bar took a dis- 
tinct position in Virginia and gradually grew into an honored 
profession, to which, as we are told by colonial historians, few 
aspired who did not possess education, if not also fortune. 
Thomas Jefferson began the study of the law by entering the 
office of Mr. George Wythe at Williamsburg in the year 1762. 
He was then 19 years old. He had received what was consid- 
ered a liberal education in those days, including two years at- 
tendance at William and Mary College. About this time his 
favorite recreations were playing on the violin, riding, walking 
and dancing. He does not seem to have been altogether in love 
with his law books at the start, for in December of his first 
year’s study he writes in boyish fashion to his friend Page: 
‘«¢ Well Page I do wish the devil had old Coke, for I am sure I 
never was so tired of an old dull scoundrell in my life.’’ Later 
on in life he reverentially calls Coke ‘+ the father of our science.”’ 
Blackstone’s Commentaries had not appeared, he read them at 
a subsequent period and would never concede much merit to the 
work as an original source of information for law students. 
‘* Blackstone,’’ he says, ‘‘is nothing more than an elegant 
digest.”’ And again he says: ‘* A student finds there a smat- 
tering of everything, and his indolence easily persuades him that 
if he understands that book, he is a master of the whole body 
of the law. The distinction between these, and those who have 
drawn their stores from the deep and rich mines of Coke-Lit- 
tleton, seems to be well understood even: by the unlettered 
common people, who apply the appellation of « Blackstone 
lawyers ’ to these ephemeral insects of the law.’’! Jefferson’s 
antipathy to Blackstone went still further and deeper. Writing 
in 1814 he says: ‘* Lawyers in the mother country have been 
generally the firmest supporters of the free principles of their 
constitution. But there too they have changed. I ascribe much 


1 Letters to Judge Tyler, Vol. 5, p. 524, and Vol. 6, p. 66, Jefferson’s Works. 
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of this to the substitution of Blackstone for my Lord Coke as 
an elementary work. In truth, Blackstone and Hume have 
made tories of all England, and are making tories of those 
young Americans whose native feelings of independence do not 
place them above the wily sophistries of a Hume or a Black- 
stone.’’! In this connection it may be mentioned that Jefferson 
always entertained a similar antipathy to Lord Mansfield whose 
decisions, he said, should be suppressed in America ‘ for there 
is so much sly poison instilled into a great part of them, that 
it is is better to proscribe the whole. ? 

Jefferson read five years in Mr. Wythe’s office and was ad- 
mitted to the bar at the age of twenty-four. Besides Mr. 
Wythe, himself an eminent lawyer, there were prominent in the 
Virginia bar, such men as Edmund Pendleton, Peyton and John 
Randolph, R. C. Nicholas and others. Patrick Henry was 
admitted a few years before Jefferson. 

Mr. Jefferson practiced law but seven years in all, from the 
age of twenty-four to thirty-one. Considering his age and 
surroundings, and his deficiency as a public speaker, his success 
at the bar is surprising. Randall tells us that he was employed 
in 68 cases in the General Court during the first year of his 
practice, 115 during the second and 198 during the third, besides 
a large number of cases in the lower courts. In the year 1771 
the total number of cases of all kinds in his charge was 430. 
And yet his professional income did not exceed an average of 
three thousand dollars per annum during the period of his pro- 
fessional career. Fees were low in those days in Virginia and 
they were in great part prescribed by law. Two years before 
Jefferson was admitted the provincial legislature fixed the maxi- 
mum fee for attending to a case in the General Court at £5, 
in the inferior courts ‘‘ where the title or bounds of lands shall 
or may come into question’’ at 30 shillings, ‘‘ on petition for a 
small debt’ at 7 sh. 6d. and for an opinion £1, 1 sh. and 6d. 

Jefferson’s voice was not adapted to forensic display as an 
advocate; we are told that after speaking for some time it grew 
husky and that then his articulation became defective. Nor did 


1 Works, Vol. 6, p. 335. 2 Vol. 2, p. 486. 
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he make any efforts in that direction. There is no account of 
any extended speech of Jefferson’s either as a lawyer, politician 
or statesman. He wielded his influence through written mani- 
festos, essays, polemic articles, official messages and an exten- 
sive correspondence on a wide range of subjects. Speaking of 
oratory in one of his letters, he says, amplification is its vice, 
‘¢speeches measured the hour, die with the hour.’’ Jefferson 
was a laborious and painstaking lawyer, nothing was slighted, 
big or little. It was his thorough preparation of cases both as 
to law and facts, the discriminating way in which he handled 
them in court, and his influence over judges and juries by virtue 
of his early reputation as a learned jurist, that secured him a 
clientage among all classes, including some of the most promi- 
nent citizens of Virginia and of neighboring colonies. The few 
' briefs which have come down to us show great thoroughness and 
erudition; he took nothing for granted, he was a searcher for 
the origin and reason of every rule of law involved in a case and 
he shows a familiarity with the civil and ecclesiastical as well as 
the common law. The state of legal literature in America was 
very different in those days from what it is now. There was 
not a single American report or treatise in existence at that 
time. English and Continental works were not exactly plentiful 
in the colonies, but lawyers borrowed from each other and the 
citations in briefs show that they had a liberal source to draw 
upon. Text-books in the modern sense, that is, treatises on 
special topics, were hardly known. It was the age of abridg- 
ments like Bacon, Rolle and Viner, of commentaries like Coke, 
Plowden and Bracton, and then there were the English reports. 
Jefferson’s manuscript notes of cases tried in the General Court, 
afterwards published under the name of Jefferson’s Reports, 
show that Coke’s reports were cited most frequently, next come 
Salkeld, Modern, Vernon, Ventries, etc. Of the civilians there 
are frequent references to Domat, Puffendorf and Justinian. 

In August, 1774, Jefferson retired from the practice, turned 
over his business to Edmund Randolph and after that he devoted 
himself to the stirring public affairs with which he had already 
become prominently identified. Nor did he resume the practice 
during those intervals, later on, when he was not in public life. 
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These intervals he spent upon his estate, entertaining friends 
and influencing public aflairs by private and public correspond- 
ence. One would think tbat taste and inclination would have 
led him to engage professionally in the discussion of the very 
interesting and important constitutional questions which came 
before the Supreme Court of the United States during the for- 
mative period of our constitutional law, especially as he had pro- 
nounced views as to the powers and limitations of the Federal 
government which in various other ways he sought to impress 
upon the people. In theory, though not always in practice, 
Jefferson was more than a strict constructionist in all matters 
pertaining to the Federal government. To him the United 
States government was a mere compact of independent powers 
formed principally for establishing a proper relation towards 
foreign nations. He speaks of the Federal government as 
‘* what is commonly called our general government, but what 
I call our foreign department.’’! And again he says: «I 
believe the States can best govern our home concerns, and the 
general government our foreign ones.”’ ” 

In the Federal judiciary he thought he saw a dangerous 
tendency to unduly invigorate the general government and to 
aggrandize their own power at the expense of co-ordinate de- 
partments. ‘* They have,’’ he says, ‘* with others, the same 
passions for party, for power, and the privilege of their corps. 
Their maxim is boni judicis est ampliare jurisdictionem, and 
their power the more dangerous as they are in office for life, 
and not responsible, as the other functionaries are, to the 
elective control.’’ ® For Marshall, in particular, Jefferson had 
no liking. His antipathy to the Chief Justice had a personal 
bitterness in it. It existed before Marshall’s appointment, it 
was aggravated by the Aaron Burr trial and intensified by 
Marshall’s opinion in Marbury v. Madison, which he character- 
ized as ** a perversion of law.’’ As to the decision in Cohens 
v. Virginia, he thought it such a licentiousness of construction 
and inference, and such a claim of power that if exercised by 


1 Letter to Ed. Livingston, Vol. 2 Letter to Judge Johnson, Vol. 
7, p- 403. 7, pp. 296-7. 
3 Vol. 7, p. 178. 
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both State and Federal government it would break up the 
foundation of the Union.! . 

In a letter written to John Adams in 1814, Jefferson speaks 
of ‘‘our cunning Chief Justice,’’ and his ability to twist 
sophisms out of the genéral terms of our declarations of rights. 

The great Chief Justice on the other hand was equally un- 
friendly to Jefferson and he too was betrayed into some expres- 
sions which, as we read them now, grate on our feelings and 
make us regret that two such men should have been characterized 
by that unfairness towards each other which so often marks 
opponents of a different type. Marshall was proverbially kind, 
genial and amiable; one of his biographers tell us that Jefferson 
was the only public character, it is believed, towards whom 
Marshall ever imbibed and retained feelings of personal hos- 
tility. 

While negation characterized Jefferson’s conduct in most 
matters affecting the Federal government he did positive work 
of the most valuable kind in the affairs of his own State. He 
was the first American law reformer and this was perhaps the 
most valuable part of his career as a lawyer. While still a 
young man, with an altruism rarely met with, he resigned a seat 
in Congress and rejected a tempting mission to France in order 
to devote himself to the work of reforming the laws of Virginia. 
In October, 1776, he took his seat in the House of Delegates. A 
committee on revision of laws was immediately appointed, con- 
sisting of Jefferson, Wythe and Pendleton. They devoted two 
years to the work. Several of Jefferson’s proposed reforms 
were bitterly opposed; some were postponed and some were 
defeated. His bill for establishing religious freedom did not 
become a law until 1786. His project for the emancipation of 
slaves had to be abandoned. But in the abolition of primogeni- 
ture and estates tail he achieved a remarkable triumph over the 
landed aristocracy of Virginia. In his autobiography, after 
speaking of the evil of transmitting property from generation 
to generation, thereby raising up a distinct set of families 
and thus forming a patrician order, he says, the object of the 
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repeal was to open the way for an aristocracy of virtue and 
talent instead of an aristocracy of wealth. Besides the law of 
descents, the revision of the criminal law was allotted to him. 
Influenced by Beccaria and other writers on criminal jurispru- 
dence he became convinced of the unrightfulness and inefficacy 
of capital punishment and favored its repeal, but, as he tells us, 
‘*the general idea of the country had not yet advanced to that 
point.’” The same was unfortunately true of the ex talionis 
which he ealled a revolting principle but which he did not suc- 
ceed in eradicating entirely from the criminal code of Virginia. 

A proposition to codify the entire body of the common law 
was opposed and defeated by Jefferson. A new text and new 
phrases would in his opinion generate uncertainty involving end- 
less decisions to explain and constitute them as evidenced by 
the code of Justinian.1 

In a letter written in 1810 Jefferson discusses the doctrine of 
‘* higher law ’’ and takes the position that a citizen and even an 
officer of the government may and should at times ignore the 
written law of his country. ‘* A strict observance of the written 
law,’’ he says, ‘* is doubtless one of the highest duties of a good 
citizen, but it is not the highest. The laws of necessity, of self- 
preservation, of saving our country when in danger, are of 
higher obligation.’’ He gives historical illustrations.? Further 
on in the same letter he asserts the dangerous doctrine that as 
the salus populi is supreme over the written law an officer must 
at times act on this superior ground, though in violation of law. 
He limits the doctrine, however, to persons charged with high 
duties and when ‘* some very high interests are at stake.’’ The 
line of discrimination between cases where such conduct is war- 
ranted may be difficult to draw, he argues, ‘‘ but the good 
officer is bound to draw it at his own peril, and throw himself on 
the justice of his country and the rectitude of his motives.’ ® 

It remains to be noticed that Jefferson was a great admirer of 
the jury system, not so much on account of any superior merit 
in the decision of causes, but rather because it left an important 
function of government in the hands of the people. Delega- 


1 Vol. 6, p. 67. =? Vol. 5, p. 542. 
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tions of power were always dangerous in his eyes, hence he pro- 
posed to extend the jury system into the courts of chancery 
which he says ** have already ingulfed, and continue to ingulf, 
so great a proportion of the jurisdiction over our property.” 
Jefferson’s idol was ‘*The People.’’ Vox populi vox Dei was 
not a mere phrase to him; it was burnt into his heart, it fur- 
nished the enthusiasm for the work of his life and it is but small 
criticism to say that at times it overshadowed his strong judg- 
ment and his keen intellect. Hand and hand with his love for 
the people at large went his tendency to curtail governmental 
power toa minimum. On this subject he sometimes spoke like 
a visionary. ‘* Societies,’’ he says, ‘‘ exist under three forms; 
1. Without government as among our Indians. 2. Under gov- 
ernments wherein the will of everyone has a just influence. 3. 
Under governments of force. It is a problem not clear in my 
mind that the first condition is not the best.’’ 
But in judging Jefferson’s views on law and government we 
~must not forget that he lived in what may be called the romantic 
period of our history, when the prevailing class consisted of well 
disposed country gentlemen and townspeople, when there were 
no great cities and no great industrial establishments, no great 
wealth and no great poverty, when the uses of government were 
really few and simple. Conditions have changed and our views 
of the proper functions of government have changed with them. 
But whatever school of politics we belong to we must all admit 
that no one has exercised a greater influence on American gov- 
ernment and American legislation than our brother member of 
the bar, Thomas Jefferson of Virginia. 


G. A. FINKELNBURG. 
St. Louis, Mo. 
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THE CODE OF HAMMURABI, COMPARED WITH 
AMERICAN LAW. 


In January, 1902, French explorers at Susa found a_ black 
diorite stone on whose sides more than four thousand years ago 
at the direction of Hammurabi, King of Babylon, were carved 
the laws of his realm. Ten months elapsed between the dis- 
covery of this venerable monument of jurisprudence and the 
publication of its translated inscriptions, so that the knowledge 
we have of Hammurabi and his code is very recent. Neverthe- 
less, an extensive literature concerning them not confined to 
periodicals but embodied in European and American books, has 
already found welcome from a wide and appreciative public. 
Men have been quick to comment upon a fact so important to 
history and ethics as the codification of law by a king who reigned 
2285-2242 B.C. Their wonder at the age of the code, which 
is of an antiquity beyond precedent in legal annals, is eclipsed 
by surprise at the insight and justice of its provisions. Com- 
piled at a time regarded as the dawn of civilization but now 
seen to have been the successor of long ages of human endeavor, 
the code by its astonishing comprehensiveness, wisdom and 
equitable direction, is destined to rank its sponsor, hitherto 
unknown for the most part of recorded time, among the darlings 
of the world. 

Much of the interest attaching to these ‘‘righteous judg- 
ments ’’ is due to the search-light glare with which they illumi- 
nate contemporary conditions. They unwittingly but strikingly 
reveal many details of the agriculture,. commerce, navigation, 
social habits, sexual relations, and private and public life of a 
people whose strongest lineaments were supposed to have faded 
forever in the ** dark backward and abysm of time.’’ The reve- 
lation humiliates one at the slow progress of the race. As the 
antecedent by many years of the briefer code of Exodus and 
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the more recent one of Deuteronomy ; as their possible source ; 
and consequently, through the Bible, as a powerful factor in 
moulding his own character, every reader will find in Hammu- 
rabi’s laws topics of spontaneous and irresistible attraction. 
The code is divided into sections, each of which is a specific 
‘*judgment’’ or enactment, and announces a general law. It 
does not exist in its entirety, as at some time in the remote past 
about thirty-four sections were erased from the stone, but, two 
hundred and fifty of the original ‘‘ judgments’’ remain. Of 
these nearly two-thirds pertain to matters entirely of civil juris- 
diction. One readily sees that the less space criminal legisla- 
tion takes in the code the more intense is its interest and the 
higher the civilization of the people for whom it was framed. 
Civil and criminal laws are not scientifically divided in their 
place of sculpture on the stone, but interlace each other, the 
punishment for crime cropping out among the rights of persons 
and things like a tangle of scarlet through a woof of silver. 
The association of the subject of the ‘* judgments’’ often de- 
termines the sequence of their publication; for instance, sec- 
tion 185, which is a civil decree providing for the adoption by 
a father of his natural child, is followed by cognate sections of 
purely civil law; in them Hammurabi treats of the various 
persons who may be adopted, passing from natural children to 
those of no kin whatever. He then contemplates the possible 
behavior of the children admitted to this high privilege, and 
swiftly turning from civil to criminal law punishes severely all 
adopted children that may ‘‘ hate the father or mother who 
brought them up.’’! The conduct of a flesh and blood son 
next recurs to the law-giver, and he provides ‘* If a man has 
struck his father, his hands one shall cut off.’’? Having met this 
instance of an assault and battery, the nineteen sections imme- 
diately following deal with that crime in both its simple and 
aggravated forms. Contrary to the modern method of digesting 
statutes, one is thus imperceptibly but suddenly carried from 
the civil law of ** Adoption ’’ into the criminal law of ‘* Mayhem 
and Manslaughter.’’ One does not again get into the civil 
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courts until section 215, which regulates the fees of a surgeon, 
a gentleman whose services are needed upon loss of an eye, a 
limb, or a tooth, injuries that are legislated on just before the 
surgeon is named, and that suggest bringing him in at this 
point. Hammurabi viewed the surgeon’s appearance as a remedy 
for the hurt aside from the salving given by the law; perish the 
thought that the monarch could have looked on him as another 
source of battery, although he does threaten him with penalties 
for malpractice.!| The code then turns to the surgeon’s humble 
fellow practitioner, the cow-doctor. Thus it wanders from 
topic to topic steadily following the clue of association, employ- 
ing the method of Montaigne in his essays, and producing as 
piquant an effect in law as the latter did in belles-lettres. 

Despite this mingling of the civil and criminal portions of the 
code it was manifestly compiled with reference to certain broad 
principles of law that sooner or later develop in the jurispru- 
dence of a progressive people. Foremost among them is that of 
restitution. Sometimes this remedy was limited to simple 
reimbursement, as where the innocent purchaser of lost property 
must receive its full value from the innocent seller.? Another 
illustration is that of the negligent builder, who, the house he . 
erected having fallen and caused a loss of goods, was bound to 
restore not only such chattels as were damaged, but ‘* of his 
own goods rebuild the house that fell.’’* When crime attended 
the loss of goods, the evil doer in addition to placing the inno- 
cent in statu quo, paid a penalty in coin or pain. The theft of 
goods in transportation was punished by a fivefold restitution ; ‘ 
the embezzlement of a merchant’s money by his agent called for 
a threefold restitution. A gentleman, favored for his rank by 
the code, who so far forgot the obligations of his nobility as to 
descend to theft in temple or palace, which sacred structures as 
the respective homes of Church and State were especially pro- 
tected by law, was bound to make restitution thirtyfold. 

The Lex talionis was given full sway. Life was payable with 
life, and ‘‘ eye for eye, tooth for tooth, hand for hand, and foot 
for foot ’’ are statutory penalties. It was by a refinement of 
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this principle that a false witness bore the penalty he sought to 
inflict on another or avert from him, so that if he committed 
perjury in a murder case he was put to death, suffering the 
penalty of murder, but in a charge of theft, when the theft was 
punishable merely by fine, he was only fined, the amount of the 
fine being that prescribed for the original offense.1. This prin- 
ciple did not work so well in some of the more complex 
offenses; by it the builder whose reckless handiwork fell and 
caused the death of the proprietor’s son, lost his own son for his 
negligence.?- Likewise, a man struck a gentleman’s 
daughter and thereby caused her miscarriage and death,’’ he 
then lost his own daughter.* Only the modern mind can con- 
jecture what opinion the innocent child entertained of the law. 
The punishment seemed reasonable enough to the father, for 
among mankind generally until quite recently, the individual 
was ignored, he being only a fraction of the family or tribal 
unit. 

To restitution and retaliation the framers of the Hammurabi 
code joined the doctrine of local responsibility. From holding 
the members of a patriarchal group responsible for the crimes of 
its head, it was an easy step to make a certain district responsi- 
ble for the good behavior of its inhabitants. Accordingly, ‘‘any 
city in which brigandage takes place must render to the despoiled 
_ whatever was lost,’’ provided the governor could not capture 
the brigand. This was Anglo-Saxon law, the ‘‘ hundreds’’ of 
early England being liable for the conduct of their populace, and 
it survives to the present day. By 7 and 8 Geo. IV.,* the dis- 
trict in which any building is destroyed by riot is answerable in 
damages to the owner. Most of our American States have 
similar statutes. Pennsylvania in 1841 ° made Philadelphia and 
Pittsburg liable to an owner for the value of all property 
destroyed by a mob. 

A unique feature of the code is the effort of the national 
genius to suit the punishment to the crime. Imprisonment for 
debt, abolished in Pennsylvania in 1842, existed as a civil remedy 


1 §4. 4 Chap. 31. 
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but was more of a slavery than a modern imprisonment and 
terminated by law after three years.! Flogging was beneath the 
mention of the Babylonian judiciary; it is suited to more merci- 
ful times. The place of our lighter punishments other than 
fines was taken by exile, now an obsolete punishment except 
where self-inflicted, and even then mostly the precursor to im- 
prisonment, for nearly all countries tenantable by Americans 
give up by extradition treaties criminals of the grade of an embez- 
zler and above. When every stranger was an enemy, and to 
land helpless on a foreign strand often meant slavery or death, 
exile was more than an equivalent in severity for our imprison- 
ment. The crudity and directness: of some of the punishments 
suggest an origin in times long prior to the compilation of the 
code, when society was of a much lower grade than in Ham- 
murabi’s time. It was a prompt though barbarous justice that 
declared that while the generic punishment for theft was death, 
a thief at a fire should be thrown into the flames and burnt to 
death. Ofa similar nature are the decrees by which an adopted 
child who denied his foster parents had his tongue cut out,’ 
and a wet nurse who imposed a changeling upon parents had her 
breasts cut off. Both offenders lost members that enabled them 
to perpetrate the wrong or sustain the fraud. This refined 
cruelty is characteristically oriental, but it meets the demands of 
wrathful indignation and has at times appealed with force to a 
western sense of justice. Shakespeare uses the principle with 
telling effect in Othello. When the Moor proposes to kill his 
bride, Iago wishing to impress his chieftain with the righteous- 
ness of the deed, and join the locality of Desdemona’s alleged 
crime with that of her death, says: ‘+ Do it not with poison; 
strangle her in her bed, even the bed which she has contami- 
nated.”’ 

Othello: ‘*Good, good; the justice of it pleases; very 
good.”’ 

Among the other penalties of the code are death by impale- 
ment, and by drowning; mutilation by branding, severing of 
members, and gouging out of eyes. Cruel and bloody, but 
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quite human and some centuries ago readily inflicted in most 
part by our ancestors, who thought them salutary measures of 
repression. The witch was more mercifully dealt with in Baby- 
lonia than in Europe or New England. If trial by ordeal in the 
Euphrates did not drown her, she was rewarded with the house 
and goods of the unjust accuser.! In New England there was 
no escape; the accused’s ‘‘right thumb was tied to her left 
great toe, or vice versa, and she was thrown into the water. If 
she floated, she was a witch (and all witches were to be burnt), 
if she sank and was drowned, she was lucky.’’* The trial by 
ordeal was also resorted to by a wife to defeat slander of her 
chastity.* This precarious method of litigation applied to no 
other offenses. Henry III. abolished it from English proced- 
ure, but its disappearance has not taken from our law that un- 
certainty which, like the chances of war, will ever attach to trial 
be it by priest or jury. , 

There is very little superstition in the code. Death by light- 
ning is recognized as ‘* by the hand of God,’’ and an oath of 
purgation given as ‘‘ before God,’’ receives undue weight, but 
as a whole the code is as rational in tone as an eighteenth cen- 
tury French philosophy could have wished. It is purely a State 
document like our own statute books, attending strictly to the 
duties of the State as a conservator of the public order and dis- 
penser of justice between citizens, yet containing evident recog- 
nition of the church, in, inéer alia, its references to ‘* votaries,’’ * 
who were religiouses. Crime is not portrayed as a sin against 
the gods to be cleansed from the sinner by a sacrifice to an out- 
raged divinity. It is punished as an offense against public order 
entitling the community in self-protection to chastise the crimi- 
nal. There is an astonishing absence from the code of all theo- 
logical or even ceremonial law. Such omissions imply the 
existence of a canon law in Babylonia separate from that of the 
State, but not in conflict with it, and should give renewed zest 
to Eastern explorers for whom a precious ecclesiastical find may 
be in waiting. 


1g, | 3 § 182. 
2 Lowell, On Witchcraft, Among . 4 § 182 et seg. 
my Books, p. 134. 
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The purely human tone of the code is not affected by the bas- 
relief on the obverse side of the pillar in which Hammurabi re- 
ceives his laws from the Sun-god Samas. Undoubtedly the royal 
jurist shared in the universal conception of law as heaven-de- 
scended ; thought his laws had divine sanction; and desired that 
they be so regarded by his subjects. Who does not believe with 
English Hooker that ‘* of law no less can be acknowledged than 
that her seat is the bosom of God, her voice the harmony of the 
world; all things in heaven and earth do her homage; the very 
least as feeling her care, and the greatest as not exempted from 
her power; both angels and men and creatures of what condi- 
tions soever though each in different sort and manner, yet all 
with uniform consent, admiring her as the mother of their peace 
and joy.”’ 

Many provisions of the code agree with our law and some of 
them anticipate its development. In Babylonia the husband 
was not liable for the wife’s debt contracted before marriage,' 
but under English law the husband was bound ‘ afterwards to 
pay the debt, for he had adopted her and her circumstances.”’ ? 
That was the law in America® and is yet unless altered by a 
statute destroying the liability or limiting it to the property 
gotten by the husband from the wife. All obligations of this 
kind ended in Pennsylvania in 1848 and in New York in 1853, 
which States are now on the footing of Hammurabi’s code in 
this matter. After the young household was started all property 
jointly or severally held by it, was liable for debts contracted in 
its behalf,‘ a more. equitable arrangement than the common-law 
rule generally followed in America by which the wife’s property 
escapes liability for household debts including the cost of her 
own food and clothing. 

Notwithstanding this marital union of material interests, 
divorce was easily obtainable. Non-support,' or flight from his 
city,’ by the husband freed a wife from her duties: she could 
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then ‘‘enter the house of another.’’ ‘* Incompatibility of tem- 
per,’’ as in Pennsylvania, the Dakotas and other complaisant 
States, permitted a wife to sever her matrimonial bonds.' A 
divorced wife retained the marriage-portion given her by her 
father unless she ‘** had acted the fool, wasted the house and be- 
littled her husband,’’ whereupon she could be dismissed empty- 
handed or degraded to wait upon her master’s new wife.? The 
husband had still greater freedom; while he could not divorce 
a spotless spouse without returning to her the marriage-portion 
she brought him and giving her the usufruct of field, house, 
garden and goods for the support of herself and minor children, 
and without making her the recipient of a gift equal in value to 
what any son should thereafter receive from him, — nevertheless 
having made this expensive and partial reparation for his con- 
_ templated wrong, he could put her away.* Short shrift was 
given a derelict wife; if she were extravagant, ‘‘ a goer about, 
a waster of the house and belittler of her husband,’’ one could 
throw her into the Euphrates.‘ 

Barrenness, if it exists at the time of marriage and continues, 
is generally a ground of divorce. It defeats a main cause of 
marriage, depriving the State of citizens and the family of 
children. Many of our States allow a husband for this reason 
to turn his unfortunate wife adrift penniless upon the community 
without being in any way legally liable for her future support. 
Hammurabi ruled the affair more equitably and more delicately ; 
he made barrenness of the wife a cause of divorce, but the 
abandoned woman was not to become a burden to the common- 
wealth. Her dissatisfied husband had to hand over her marriage 
portion and her dowry. If she came to him without what 
Goethe in Hermann und Dorathaea calls *‘ useful presents in 
box and in basket, opulence, gifts and possessions,’’ the State 
specified the lump sum he was to pay her. If wealthy, he paid 
out of his abundance; if poor, the charges were lessened, but 
imperative.® If the husband despaired of having children by 
his wife, he need not in Napoleonic emulation divorce her, but 
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expressly because of her barrenness could add to his family by 
concubinage. The code favored a monogamous society. A 
man seems to have been limited to one concubine,’ who was not 
to be put on an equality with his wife,’ nor to be brought into 
the house unless the wife were permanently incapacitated or 
excluded from marital duties through being a ‘‘votary.”’ If 
the concubine had once borne children she could not be sold. 
We ignore one of Hammurabi’s two laws on blood-money and 
follow the other. A father could not disinherit a son unless 
guilty of a serious crime,’ and the degree of the crime and 
verity of the guilt were matters of judicial determination. A 
widow became the trustee of the property of her deceased hus- 
band’s minor children. She could not remarry without giving 
the judge an inventory and a bond that the trust fund would be 
forthcoming at the proper time. Not a chattel inherited from 
the dead man was alienable.‘ 
Our law pays little heed to the varying force with which it 
meets the poor and the rich. Although they appear to be under a 
nominal equality the blow that falls upon them with hypocriti- 
cal evenness, crushes one while it barely annoys the another. 
The wealthy can violate most game laws with impunity, the fines 
that deter the poor and preserve sport for the lawless rich, 
being often looked upon by them as only a license to be laugh- 
ingly paid for as the price of their preserve in advance of the 
open season. When automobilists are forced to pay for the 
infringement of highway laws a fine proportioned to their means 
at the rate such fine now bears to the resources ef the average 
farm-hand, they will exercise greater care than at present in the 
selection of a chauffeur. To overcome the ridiculous inade- 
quacy of a fine whose maximum or minimum limits apply to 
rich and poor alike, and to guard his courts from the insolence 
of unruly wealth, Hammurabi expressly decrees that offenders 
shall pay for the same offense different fines levied on a sliding 
scale according to the depth of the offender’s pocket-book.® 
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Nor was he remiss in this matter in his civil regimen. Most 
modern systems of law recognize the inequality of the masses 
and classes at the bar of justice. In the United States a party 
filing an affidavit that he is too poor to pay the costs of an appeal 
from a magistrate’s court, may have his transcript without 
charge. So, too, in most of the courts of appeal the appellant 
upon allegation of his poverty need not print his paper-book 
but may hand it up in script or type-writing. Asa rule, how- 
ever, the burdens of litigation must be borne by rich and poor 
in nominal uniformity but with far different intensity of expense. 

‘In Babylonia the law stooped to the poor man: it reduced his 
divorce charges to one-third what they were for the rich peti- 
tioner; it pared down for him the doctor’s fee-bill, and when he 
went astray it amerced him with due regard to his means. On 
the other hand, his life was cheaper than a gentleman’s;! while 
bodily hurt to a wealthy man required limb for limb, a similar 
injury to the poor could be compounded for in silver. Our 
laws take no direct cognizance of the wealth of anyone 
guilty of any form of physical violence; if the injury were acci- 
dental, a defendant pays in damages, provided he have assets 
with which to meet the judgment. The verdict depends on the 
earning capacity of the person hurt, which in turn is contingent 
on talent and social status, and furnishes a slight analogy to 
Hammurabi’s valuation of a rich man’s life as worth more than 
his poor brother’s. 

The paternal spirit of the code extends to the determination 
of the wages of labor. Mechanics were held to fixed charges. 
The brickmaker got a fourth more a day than the carpenter, 
and had as great earning power as a tailor; for one-half his 
day’s pay he might hire a ‘fast ship’’ for a day.* Even at 
that remote time the public curbed the rapacity of the ‘* wagon 
and its driver,’’ and established by law the tolls of the livery-* 
men.‘ The professions had their legal tariff of charges as well 
as did the more impersonal callings. For the physician, the 
ability of the patient to pay was an element of his charge, a 
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rule ** not to be countenanced by law,’’ declared the Supreme 
Court of Iowa.! This ‘* Iowa idea’’ is in general the law of the 
United States.? Louisiana,* New York and Pennsylvania,‘ how- 
ever, have decisions to the contrary holding that the ability of 
the patient to pay may form an element of the doctor’s charge. 
Judge Brady of the New York Supreme Court called the latter 
course a ‘* benevolent rule.’’ 

But one cannot review the entire code section by section. A 
body of statute law that contains many enactments of the high- 
est wisdom and equity only in part touched upon here; that dis- 
tinguished through the lens of testamentary jurisprudence the 
difference between a gift and an advancement ;® that permitted 
the creation by will of a power of appointment;’ that adorned 
the law of evidence with statutes of frauds and perjuries ; * that 
softened the relation of landlord and tenant with an abatement 
of rent when storm or drouth destroyed the crop’ —a conces- 
sion whose legal assurance is unknown in America; that would not 
suffer a distress for rent on warehoused goods; ” or on the means 
of livelihood; “ and that embodied its high jurisprudence in sure 
and permanent form at the dawn of history as a full precedent ~ 
of civil justice for the guidance of innumerable generations of 
mankind, must excite our lasting admiration and gratitude. 

What Draco did for Athens; what Appius Claudius and his 
Decemvirs did for Rome with the Laws of the XII Tables; what 
Napoleon found begun under Republican France and sagaciously 
decreed should be completed during his despotism; what 
Macaulay under British direction did for India; what the nearly 
universal civilization of recent times working through monarchs 
and magistrates effected in Prussia by Frederick the Great in 
1751, in the State of New York in 1865, in Italy in 1868, that | 
Hammurabi did for Babylon four thousand years ago. In view 
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of the perfection, scope and durability of his work, he deserves 
the tribute written in the prologue to the code; he ‘established 
law and justice and promoted the welfare of the people.’’ 

Khufu, the Egyptian, built for himself a tomb of astounding 
dimensions, and by it lives in man’s memory to this day. That 
sepulchral triumph of vanity was his greatest achievement. 
The immense tomb contains among its five thousand stones 
many blocks of the same material and of larger size than Ham- 
murabi’s law-pillar, but the Babylonian’s one stone perpetuates 
a higher and more durable glory than does the accumulated 
masonry of the vacant and barren Great Pyramid. 


OweEN B. JENKINS. 
PHILADELPHIA, PENNSYLVANIA, 
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THE RUSSO-JAPANESE WAR AND INTERNATIONAL 
LAW. 


While war necessitates international law, it also puts upon it 
a very severe strain. This is particularly true where the rights 
of neutrals clash, or seem to clash, with those of either belliger- 
ent. And even as between belligerents not all the rules of war 
are so well settled that self-interest will not impel one or the 
other to contend for a new interpretation of old rules or deny 
the application of those rules to newconditions. The present 
war has raised an exceptionally large crop of questions — some 
old, some new — that are well worthy of consideration. 

At the very outset the question of the necessity of a formal 
declaration of war was raised by Russia. The Russian minister 
and the Czar went so far as to issue a manifesto accusing Japan 
of treachery and violation of the law of nations by beginning 
the war without such declaration. That her complaint was not 
well founded seems to be settled by the usage of nations. The 
fact is that the nearer we come to the present time the rarer are 
the instances in which formal declarations have preceded the 
breaking out of hostilities. Since 1700 there have been one hun- 
dred and eighteen wars between civilized States, and of these but 
eleven have been preceded by a formal declaration. The break- 
ing off of diplomatic intercourse is generally considered sufficient 
warning. 

The next question raised was that of the use of neutral ter- 
ritory by a belligerent. The general rule upon this point is well 
settled. But in this war the situation was anomalous. It was 
evident from the beginning that the main battlefield of the war 
would be in what was nominally, at least, neutral territory, to 
wit, Corea and Manchuria. Though China and Corea had suffi- 
cient cause for complaint at being forced to undergo the hard- 
ships inseparable from military operations upon their soil, the 
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Russian indictment of Japan for her military occupation of 
Corea cannot fail to recall to mind the classic fable in which the 
pot calls the kettle black. The facts seem to be that Russia in- 
vaded Corea first, and certain it is that she had invaded Man- 
churia before the beginning of the present war, to which these 
invasions gave rise. 

The use of submarine mines raises a very interesting question. 
Undoubtedly Russia had a right to anchor them in her harbor for 
the purpose of self-defense. But she had no right to strew the 
seas with them in the hope that they might destroy Japanese 
war vessels, when in so doing she would necessarily endanger 
neutral shipping. If she saw fit to anchor them in her territorial 
waters that was her right, provided she took a reasonable care 
to warn neutral shipping concerning their presence. But if she 
availed herself of this means of protecting her coast, it was her 
duty to see to it that such machines for destruction were so 
securely fastened that they would not float out into the open seas 
and thus render unsafe the national highways of peaceful com- 
merce. True, it cannot be said that Russia was violating any 
specific rule or precedent concerning the case. Yet, it seems 
clear that the general rule of law that each should so use his 
own as not to injure others, particularly his friends, should 
govern. Butif in this I am wrong, the matter is one for special 
convention and the powers should lose no time in reaching an 
agreement concerning it and promulgate rules without delay. 

The sending of a part of her volunteer fleet through the 
Dardanelles has given rise to a dispute as to the interpretation 
of the treaties of Paris and London which provide that Russia 
shall not send war vessels through those straits without the 
consent of Turkey. The vessels were sent through the straits, 
not as war vessels, but as merchant vessels, flying the merchant 
flag. Yet when once they were through the straits, their arma- 
ment was put in place and up goes the war flag. Such sleight- 
of-hand can, however, deceive no one. It is too clearly a mere 
subterfuge for the purpose of circumventing the provisions of 
the above treaties. It is therefore not surprising that, when 
these vessels began searching and capturing neutral ships in the 
Red Sea, their character should have been called into question. 
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For if they were war vessels they had no right in the Red Sea, 
as they were there in violation of treaty. If, on the other 
hand, they were merchant ships they had no right to search or 
capture, and when attempting such acts they were acting as 
pirates and as such might lawfully have been captured or de- 
stroyed by the warships of any nation. 

But far more acute was the question of the use of neutral 
ports. The first violation in this regard was the case of the 
Mandjur at Shanghai. This gunboat was notified by the Chi- 
nese authorities to leave within twenty-four hours or disarm. 
For more than a month the command was put at defiance in the 
hope that an opportunity might be presented for an escape to 
Port Arthur. When escape proved hopeless, she was dis- 
mantled. Almost equally flagrant was the violation of neutral- 
ity by the Dimitri Donskoi which received coal at Port Said 
under plea that such was necessary to carry it to a home port; 
but having received the coal it was used for the purpose of 
cruising against neutral commerce in the vicinity of the entrance’ 
to the Suez Canal. 

Whether the towing of the Ryeshitelni out of the port of 
Chefoo by the Japanese was a violation of international law 
depends upon a question of fact. If we believe the Russian 
statement of the case the Japanese violated Chinese neutrality. 
If upon the other hand we believe the Japanese statement this 
action was warranted. Apart from this case the Japanese 
have a clear record. The Askold and Grozovoi attempted at 
Shanghai to repeat the tactics of the Mandjur; but upon the 
assurance that if they did, the Japanese would repeat their 
tactics which had proved effective in the case of the Ryeshitelni, 
the Russian ships were dismantled. 

The question of contraband goods has again been raised, Rus- 
sia has insisted upon including coal, cotton, and foodstuffs in 
the list of contraband goods. With reference to the former 
there is much to be said in favor of her contention, especially 
in view of the indispensability of coal in naval warfare. In 
fact it seems exceeding likely that henceforward coal will be 
considered as contraband, particularly if found near where a 
hostile fleet is operating. That the doctrine of occasional con- 
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traband will be applied to it seems reasonably sure. But as to 
cotton the case is a much weaker one. The determination of 
Russia to hold this contraband seems to spring from a desire to 
keep other nations, more particularly the United States and 
England, from getting complete control of the cotton trade in 
Manchuria, while Russia is handicapped by reason of the war. 
Cotton, in common with foodstuffs, should never be consid- 
ered contraband unless the evidence is convincing that it is 
intended for a hostile army or navy. It is the destination and 
use which alone gives them their character of contraband. 

The sinking of the ‘*‘ Knight Commander,”’ a British vessel, 
containing a cargo made up principally of railroad supplies, and of 
the ‘* Thea,’’ loaded with fish, were acts which can hardly be jus- 
tified. It is true that extreme necessity will justify the destruc- 
tion of prizes, but if the practice is to be indulged in merely 
because it suits the belligerent, as in these cases, it is a most 
dangerous practice in that it lends itself so readily to abuse. 
Such practice destroys the greater part of the evidence which 
would be necessary in order to prove the illegality of the act. 
I am convinced that neutral commerce cannot be placed at the 
mercy of marauding fleets without doing violence to the law of 
nations. 

The sinking of transports with men on board is even less 
defensible. For while the former merely interferes with a 
property right, this interferes with the more sacred right to life. 
Soldiers, when captured, whether on sea or land, have the right 
to be treated as prisoners of war. A failure to respect this 
right is not only lawless but uncivilized and inhuman. Such 
acts can reflect no credit upon any nation. Prisoners of war are 
always more or less of a burden but that does not warrant 
destroying them. They should either be cared for or let go 
free. 

When the Russo-Chinese Bank at Neu Chwang fell into the 
hands of the Japanese a delicate question was raised because of 
the somewhat uncertain character of that institution. By the 
Russians it is alleged to be a private concern and as such the 
Japanese would simply have the right to use during the period 
of military occupation, at the end of which it would revert to 
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its original owner. In other words the military occupant would 
acquire no title, except to the usufruct during military occupa- 
tion. If, however, the institution is really a governmental insti- 
tution, the effect of military occupation is far greater. The 
military occupant may confiscate the property and convey com- 
plete title thereto. From the day it was established it has been 
believed by all who were conversant with the situation that the 
Russo-Chinese Bank was nothing more nor less than an agency 
of the Russian government owned and managed by officials 
of said government. Its nominally private character was simply 
a blind to divert suspicion from the operations of the Russian 
government in Manchuria. Such ‘veiled, and sometimes very 
thinly veiled, schemes are not infrequently resorted to by the 
Russian government in order to avoid opposition until the point 
has been reached where they feel that they can safely disregard 
opposition. If this is the real character of the bank, the 
Japanese are entirely justified in insisting upon their right to 
confiscate the property of the institution, estimated by some as 
high as 50,000,000 rubles, and use the proceeds for the purpose 
of defeating the end for which the institution was created, viz., 
the stealthy absorption of Manchuria by Russia. 

Perhaps the most interesting, and certainly the most unique 
question raised during the present war is that of the use of wire- 
less telegraphy by neutrals in the war zone. The Russian com- 
niunication to the neutral governments is as follows: ‘* In case 
neutral vessels, having on board correspondents who may com- 
municate news to the enemy by means of improved apparatus 
not yet provided for by existing conventions, should they be 
arrested off Kwangtung, or within the zone of operations of the 
Russian fleet, such correspondents shall be regarded as spies, 
and the vessels provided with such apparatus shall be seized as 
lawful prizes.’’ This would seem to be an entirely unwarranted 
stretch of belligerent rights, particularly in view of the fact that 
the Hague conference of 1899, in which Russia was the prime 
mover, declared that war correspondents should, when captured, 
be treated as prisoners of war; and provided further that ‘‘ an 
individual can only be considered a spy if, acting clandestinely, or 
under false pretenses he obtains, or seems to obtain, information 
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in the zone of operations of a belligerent, with the intention of 
communicating it to the hostile party.’’ Clearly, the ordinary 
war correspondent does not come within this definition, whether 
using wireless telegraphy or not. Wireless telegraphic appara- 
tus may become contraband when in the war zone, but is not 
necessarily so. 

In this brief survey I have, of course, been unable to discuss 
exhaustively the several questions raised, but trust that by sug- 
gesting their importance and their interesting character others 
may be stimulated to a more exhaustive study of them. If this 
hope is realized, the space used and the time consumed will by 
no means have been wasted. 


Epwin Maxey. 
Law Dept., W. Va. Univ. 
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THE INFLUENCE OF THE BAR IN THE SELEC- 
TION OF JUDGES THROUGHOUT THE UNITED 
STATES.! 


History reveals some periods and places where communities 
have insisted on having judges who were laymen instead of 
lawyers. Experience, however, has, in modern times and in 
civilized countries, demonstrated that the interests of the people 
will be best conserved by having lawyers upon the bench. It 
would seem to,follow that the public, having determined upon 
the selection of lawyers for judicial positions, would want the 
best lawyers chosen; but, curiously enough, this has not gen- 
erally been the case. It appears that communities, in the ratio 
in which they are new and undeveloped, are still suspicious and 
jealous of the bar and its influence, and they have anomalously 
concluded that their interests are safer with a court presided 
over by a second or third-class lawyer than by a first-class 
lawyer; and in a country where the people are the rulers, as in 
the United States, they have quite frequently succeeded in carry- 
ing out this idea. Lawyers, on the other hand, would generally 
agree that a judge, among other things, should be a first-class 
lawyer; and they also feel that they can, on the whole, better 
judge of the fitness of one of their number for the judicial 
position than can a layman. 

It recently occurred to the writer that it would be interesting 
to bring together certain information, as well as the opinions of 
lawyers in the different States and Territories, concerning this 
matter, with a view of obtaining some fair generalizations on 
the subject and of formulating some practical suggestions as to 
the influence of the bar in the selection of the judiciary, and its 
proper exercise. In this task, most valuable assistance and co- 
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operation were given by Mr. Frederick E. Wadhams, the efficient 
Secretary of the New York State Bar Association and the Treas- 
urer of the American Bar Association. The plan adopted was 
this: A blank was prepared, containing certain questions, which 
was sent to six lawyers in each State and Territory, three Demo- 
crats and three Republicans, so that information would be 
obtained from different points of view. The answers, however, 
showed great unanimity of opinion among the lawyers of each 
State and Territory as to the questions asked, there being, of 
course, some diversity in detail. 


QUEsTIONS PROPOUNDED. 


The questions asked were as follows: — 

1. Are the judges of your highest trial and appellate courts 
elected or appointed, and, if elected, are they elected by the 
entire State or by districts, and what is the length of their term 
of office and salaries? 

2. Do legal ability, success at the bar and personal character, 
or political activity and influence, determine the selection of 
your judges? 

3. As a practical outcome, are your judges generally compe- 
tent and impartial, and have they the confidence of the bar and 
public? 

4. Do you get the men best fitted to be judges actually upon 
the bench? 

5. To what extent, and by what means, do the lawyers, indi- 
vidually, collectively or through bar associations, exert any in- 
fluence in the selection of judges? 

6. In your opinion, could and should the bar exert a con- 
trolling influence in the selection of judges, and in what way 
could the bar so assert itself in your State? 

A synopsis of the answers to these questions from each State 
will be found in the Appendix to this paper. 


MANNER OF SELECTION OF JUDGES. 


In the following thirty States, judges of the highest appellate 
courts are elected by the State at large, and judges of the high- 
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est trial courts are elected by the people of given counties, 
districts or circuits of the State: Alabama, Arkansas, Cali- 
fornia, Colorado, Idaho, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maryland, Michigan, Minnesota, Missouri, Montana, 
Nebraska, Nevada, New York, North Dakota, Ohio, Oregon, 
Pennsylvania, South Dakota, Tennessee, Texas, Utah, Wash- 
ington, West Virginia, Wisconsin and Wyoming. 

In the following two States, judges of the highest appellate, 
as well as of the highest trial courts, are elected by the people 
of the entire State: Georgia and North Carolina. 

In the following seven States, appellate and trial judges are 
appointed by the Governor, with the approval of the Senate or 
Governor’s Council: Connecticut, Delaware, Maine, Massachu- 
setts, Mississippi, New Hampshire and New Jersey. 

In the following four States, appellate and trial judges are 
elected by the legislature in joint session: Rhode Island, South 
Carolina, Vermont and Virginia. 

In the following State, the judges of the highest appellate 
court are elected by the people of the entire State, and the 
judges of the highest trial courts are appointed by the Governor, 
subject to confirmation by the Senate: Florida. 

In the following State, judges of the highest appellate court, 
as well as of the highest trial court, are elected by districts: 
Illinois. 

In the following four territories, appellate and trial judges 
are appointed by the President of the United States, subject to 
confirmation by the United States Senate: District of Columbia, 
Indian Territory, New Mexico and Oklahoma. 

The terms of office, salaries and other details will be found in 
the Appendix. 


QUALIFICATIONS OF JUDGES. 


The lawyers throughout the country are almost unanimous in 
the statement that political activity and influence, in varying 
degrees, rather than legal ability, success at the bar and personal 
character, determine the selection of judges in nearly all of the 
States and Territories; that the judges, as a rule, are impartial, 
but only fairly competent, and have not that full measure of 
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confidence on the part of the bar and public which courts should 
have, although the courts generally give satisfaction; also, that 
the men best fitted to be judges, are not usually upon the 
bench. 

The most favorable reports, as to the character and ability of 
the judges and freedom from political considerations in their 
selection, come from States having the appointive system, 
amongst which Connecticut, Maine, Massachusetts, New Hamp- 
shire and New Jersey are conspicuous. It is to be noted, how- 
ever, that these are also the eastern and older communities, so 
that it does not follow that the superiority of the bench in these 
States is owing to the appointive system. 


Tue FeperaL JupIcIaRY. 


No reports from attorneys were asked for in regard to the 
Federal judiciary, as attorneys generally are familiar with the 
mode of appointment of these judges, their tenure of office and 
salaries, and the character and ability of the men selected. The 
salaries of most of the Federal judges have, within the past few 
years, been raised, though in many localities they are still inad- 
equate. Political influence plays an important part in the 
appointment of these judges and their confirmation by the 
Senate. The judges are appointed for life, and probably the 
Federal judiciary, as a whole, would average higher than that 
of the States, as a whole. In the Western States, it is well 
known that lawyers with cases involving important legal ques- 
tions show a preference for the Federal courts, when that 
jurisdiction can be invoked. 


SuccrssEs AND FAILURES OF THE Bar. 


As illustrations of what lawyers have accomplished and also 
of what they have failed to achieve in influencing the selection 
of judges, the following are given: — 

At a recent election in California, there were four judges to 
be elected, and the San Francisco Bar Association selected the 
four best men from all of the tickets. All were elected by 
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large majorities, owing, in part, at least, to the action of the 
Association. 

In Iowa, in the Seventh Judicial District, the judges have, 
for the past twenty years, been nominated by conventions of 
lawyers, non-partisan, and the system is regarded as a great 
success. This began many years ago in the district in which 
Davenport is located by the re-election of that distinguished 
jurist, Judge John F. Dillon, who was indorsed by the attorneys 
of the district regardless of party, and no candidate was nomin- 
ated against him. He was a Republican and the district strongly 
Democratic. The judiciary of this district has remained non- 
partisan ever since. The lawyers of each county in the district 
meet in convention to elect delegates to a district bar convention. 
This latter names the candidates, and the political parties, in 
their regular conventions, accept these nominees. When a 
vacancy occurs, the bar, in the same manner, suggests to the 
Governor the successor, and their nominee has always been 
appointed. The lawyers have a district chairman and secretary, 
and a committee is chosen, the same as by the political parties, 
but only admitted attorneys are entitled to vote in the legal 
convention. There are now three Republican judges and one 
Democratic judge in the district, and for years there were three 
Democrats and one Republican; and in former years, while 
there was only one judge, he was a Democrat, although the dis- 
trict was largely Republican, and then for years, it was the other 
way. In 1887 or 1888, the Democratic vote was from 6,000 to 
8,000 above the Republican, and the Democrats made party 
nominations against the non-partisan candidates, but the latter 
were elected and no such attempt has since been made. Another 
district of Iowa, that in which Burlington is located, has adopted 
the same system. 

In the State of New York lawyers have sometimes succeeded 
and at other times failed to make their influence felt. 

In the case of a certain candidate for the Court of Appeals 
some years ago, with undesirable political antecedents, the 
enormous majority insuring his defeat was certainly largely 
enhanced through the influence of the bar. 

In the Fifth District of New York State, there is the recent 
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case of Justice Rogers, a Republican, who was nominated in the 
fall of 1904, on an Independent ticket and indorsed by the 
Democrats and elected over the regular Republican nominee, 
through the influence of the bar of that district. The objection 
to the regular Republican nominee was based principally on 
lack of legal ability and the political influences which had 
dictated his nomination. 

The majority of Judge Rogers in the district was 11,041; 
that of Governor Odell 17,541. The normal Republican 
majority of late years has been 18,000, and the result involved 
a change of over 28,000 votes as regards the judicial candidate in 
a total of about 115,000. 

In that case, ex-Chief Judge Andrews, of the Court of Ap- 
peals of the State of New York, expressed himself in a letter to — 
an Associate Judge of the Court of Appeals, and authorized its 
publication, as follows: — 

‘¢T deem it my duty to vote for Mr. Rogers. His fitness is 
conceded. There should be an emphatic protest against the dic- 
tation by political leaders of candidates for judicial office, and 
the stifling of local sentiment in the selection of a judge. The 
bench will be degraded and a fatal blow will be struck, if judi- 
cial offices are distributed as the reward of political service. 
You are authorized to make my position ersten if you deem it 
of any importance.” 

Associate Judge Vann, to whom this letter was addressed, also 
came out with a public utterance, stating, in substance, that the 
reputation of Judge Rogers’ opponent as to legal ability was 
not such as to warrant the inference that he could properly dis- 
charge the duties of this important office, and stating further, 
that the nomination of such opponent 
‘‘was brought about, not because the people of the district 
wanted him for judge, or believed that he was qualified for the 
office, but because of outside political interference or dictation.’ 

And he concluded as follows : — 

‘sIt is my judgment, that if the parity and independence of 
the judiciary are to be preserved 9nd continued, a nomination 
thus secured, however regulur it may be from a political stand- 
point, should be repudiated at the polls.”’ 
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These utterances were highly significant and courageous, and, 
together with the general aggressive movement of the bar in 
this district, had the desired effect. The example should be 
more frequently emulated. 

I regret to state that I am informed that the judicial conven- 
tion which forced through the machine nominee, at the behest 
of the political bosses, great and small, was composed almost 
entirely of lawyers, as it usually is in this district. They were, 
however, taught a wholesome lesson by their ‘* brethren of the 
bar,’’ who did not happen to be delegates. 

In the Seventh Judicial District of New York State, many 
years ago, the bar practically elected Justices Angle and Brad- 
ley, two able Democrats, in a strong Republican district, largely 
through the influence of the bar. 

The following are cases of the bar’s failure in the State of 
New York to influence judicial selections. 

One correspondent, writing from the Third Judicial District 
of the State of New York, recalls that in very recent years a 
candidate was nominated for Supreme Court Justice, whose 
competency was much criticised, but, at a meeting of the Albany. 
Bar, called for the purpose of discussing the propriety of the 
candidacy, there was evident organized opposition to any un- 
favorable action, and no hostile action was taken. 

Within the past few weeks, it is reported, the Albany Bar 
Association has shown indignation at the filling of a vacancy in 
the Supreme Court by the last Governor, from a small county 
in the district, having already one Supreme Court Justice, and 
leaving Albany County, the largest county in the district, con- 
taining the capital of the State, without a resident acting justice 
in the court of original jurisdiction, although six candidates 
from this county were presented for appointment, each indorsed 
by the Albany Bar Association as qualified for the position. 
The following further appears, in the language of this corre- 
spondent : — 

‘« This is insignificant, compared with the unconcealed objec- 
tion to the appointment of an Albany candidate, because the 
local boss is out of harmony with the Governor; and thus, the 
appointment of a justice, himself a local boss of the other 
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county, makes the whole thing a bold defiance of the proprieties 
of the situation and a palpable demonstration of judicial ap- 
pointment involved in, and playing a part in partisan politics.’’ 

As regards the influence of the bar in North Dakota, it is 
reported that in one populous district, largely through the 
influence of the lawyers, Judge Fisk, a capable judge, has 
recently been re-elected for a third term by a majority of 1,400, 
although he is a Democrat, and the district gave Roosevelt 
about 3,000 majority. 

The State Bar Association of North Dakota has recently cir- 
culated among its members a letter from the distinguished 
former Chief Judge Corliss, of the Supreme Court, recommend- 
ing that the association take action to improve the judiciary, for 
the present, by lengthening the term of office and increasing 
somewhat the salaries. 

An attorney from Ohio reports that, in recent years, where 
the Bar Association of Cleveland indorsed the best four men 
seeking election from a larger number, the newspapers called 
upon the public to resent this interference, which the public 
did, defeating almost every man so recommended. In the rural 
districts, such an indorsement by the bar might frequently cause 
the defeat of the candidate, because farmers look with more or 
less suspicion on lawyers. 

A prominent attorney from Pennsylvania reports that a very 
notable illustration of the power of the bar was shown during 
the year 1903, when a vacancy in the Supreme Court Bench 
occurred, and the Governor of the State caused it to be under- 
stood that he desired the office, and would resign his office of 
Governor, if the convention of his party would nominate him. 
Politicians and the forces in control of the dominating party 
organization of the State generally acquiesced in the arrange- 
ment, but a strong, determined committee of lawyers voiced the 
indignation of the public at the bargain, and the Governor was 
compelled to abandon his purpose. It will be recalled that this 
arrangement included the appointment by the Governor of a 
lawyer of the opposite party to fill the vacancy temporarily. 

It is reported from Texas that there is a growing tendency on 
the part of voters to be governed by the advice of lawyers in 
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the selection of judges, where formerly such an indorsement 
was likely to be a disadvantage to a candidate, from popular 
prejudice. 


GENERAL ConcCLUSIONS. 


Broadly speaking, these reports and opinions from leading 
lawyers throughout the country lead to the general conclusion 
that the character and ability of the bench are governed, prac- 
tically, by the tone and demands of the average public sentiment 
in a given locality, rather than by the particular system through 
which such sentiment asserts itself. This is forcibly illustrated 
in Vermont, where, probably, the worst system of selecting 
judges prevails, notwithstanding which fact, the judiciary is one 
of the most satisfactory in the country. Judges are there 
elected by joint vote of the two houses of the legislature every 
two years, thus apparently offering every temptation for politi- 
cal maneuvering on the part of the would-be candidates and of 
favoritism on the part of judges in office for furthering their 
re-election. It is found, however, that public opinion has long 
since taken a firm stand, so that, practically, judges, as a 
matter of course, are re-elected from term to term during life. 

On the other hand, under the same system, the judiciary in 
Rhode Island is far less satisfactory, and every judge of that 
State at present on the bench was, at the time of his ejection, a 
member of the legislature which elected him, and legal ability 
was not, in most cases, the controlling factor in his selection. 

Like contrasts will also be found in the States in which the 
judiciary is appointed, as well as those in which it is elec- 
tive, and the bar is divided in opinion as to which system is 
preferable. 

The newness of a community will also have a bearing on this 
matter, and neither the appointive system, nor the system of 
election by the legislature, would probably be tolerated in any 
of the more recently developed Western States, especially where 
there is any suggestion of populistic sentiment. 

In Louisiana there has, until the present time, been a mixed 
system, the judges of the highest appellate court having been 
appointed by the Governor and of the trial courts elected by 
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districts. The people have just amended the constitution so as 
to require the election also of appellate judges, and one promi- 
nent attorney writes that this is ‘‘ much to the regret of the 
leading members of our bar’’’ while other attorneys favor the 
change. 

On the whole, it may be said that judges throughout the 
United States, are, on the average, of moderate ability, gener- 
ally impartial, and that they endeavor to dispense justice fairly, 
and have, in reasonable measure, the confidence, perhaps, more“ 
of the people than of the bar. So, there are everywhere in this 
country, some judges of the highest ability, character and 
integrity who would adorn the bench of any civilized community 
in the world. 

We are not without valuable observation as to our judiciary 
from distinguished foreigners, amongst whom James Bryce, the 
noted English scholar, in his great work, ‘* The American 
Commonwealth,’’ published in 1889, describes the condition of 
the judicial system in the United States with much insight. He 
said that in six or seven States, of which Massachusetts is the 
best Eastern example and Michigan the best Western, ‘ the 
judges stand high, that is to say, the post will attract the pros- 
perous barrister, though he will lose in income, or a law profes- 
sor, though he must sacrifice his leisure; ’’ but that in some 
States a place on the bench ‘ carries little hopor’’ and ‘ raises 
no presumption that its holder is able, or qualified, or trusted by 
his fellow-citizens: he may be all of these, but, if so, it is in 
respect to his personal merits that he will be valued, not for his 
official position. Often he stands below the leading members of 
the State or city bar in all of these points, and does not move 
in the best society. * * * No one is surprised to see him 
in low company.’’ Mr. Bryce finds, however, ‘that civil 
justice is better administered than might be expected, from the 
character which the bench bears in most of the States,’’ owing 
in part, ‘*to the way, shrewd juries have of rendering substan- 
tially just verdicts, and partly to the ability of the bar, whose 
arguments make up fora judge’s want of learning by giving 
him the means of reaching a sound decision, and partly to that 
native acuteness of Americans which enables them to handle 
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any sort of practical work, roughly, perhaps, but well enough 
for the absolute needs of the case.’’ Speaking generally of the 
administration of justice here, Mr. Bryce further says that * in 
the Federal courts and in the superior courts of the six or 
seven States just mentioned, it is equal to the justice dispensed 
in the superior courts of England, France and Germany. In 
the remainder it is inferior, that is to say, civil trials, whether 
the issue be of law or of fact, more frequently give an unsatis- 
factory result. The opinions delivered by the judges are want- 
ing in scientific accuracy, and the law becomes loose and uncer- 
tain. This inferiority is more or less marked according to the 
general tone of the State, the better States taking more pains to 
secure respectable men.’’ As to the causes which ‘ have 
lowered the quality of the judiciary,’’ he says: ‘* Shortly speak- 
ing, they are the smallness of the salaries paid, the limited ten- 
ure office, often for seven years only, and the method of appoint- 
ment, nominally, by popular election, practically, by the agency 
of party wire-pullers. The first two causes have prevented the 
ablest lawyers, the last often prevents the most honorable men 
from seeking the post. All are the result of democratic theory, 
of the belief in equality and popular sovereignty pushed to 
extremes.’’ 

In referring to those States in which the elective system of 
the judiciary prevails, he says: ‘* The shortcomings of the 
bench in these do not, therefore, indicate unsoundness in the 
general tone, either of the people or of the profession from _ 
which the offenders have been taken, but are the natural result 
of a system, which, so far from taking precautions to place 
worthy persons on the seat of justice, has left the choice of 
them, in four cases out of five, to a secret combination of wire- 
pullers.”’ 

As against this somewhat uncomplimentary view, it is encour. 
aging to note that a strong and wholesome sentiment frequently 
asserts itself in many localities in favor of a non-partisan ju- 
diciary. Inthe State of New York, there have been many in- 
stances of worthy judges being nominated and elected by both 
parties without opposition. The most recent instances are those 
of Chief Judge Cullen and Associate Judge Werner, of the 
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Court of Appeals, the former a Democrat, the latter a Repub- 
lican, who were, in the autumn of 1904, first nominated by the 
Republican State Convention to fill two vacancies, and after- 
wards indorsed by the Democratic Convention and elected by 
both parties. There have also been many such instances among 
the trial judges in the various judicial districts of the State. 

There is also a most encouraging and irresistible sentiment 
throughout the United States, alike on the part of the bar and 
public, for the re-election or reappointment of judgss, from 
term to term, where they have done even fairly well. 

On the other hand, it is equally clear that in most States and 
Territories, as well as in the Federal judiciary, there is need and 
opportunity for improvement in the character and ability of the 
bench. In the main, this will be a matter of gradual attain- 
ment, through the education and elevation of popular sentiment 
and an appreciation of the importance to a community of the 
highest grade judiciary it can obtain. But the bar can con- 
tribute to, and hasten the favorable outcome. Above all, politi- 
cal qualifications of judicial aspirants are given too much recog- 
nition. Daniel Webster, in the middle of the last century, in 
an address on the ‘‘ Independence of the Judiciary,’’ gave his 
ideas of the kind of men who should be elected judges, in the 
following words :— 

‘¢ The judiciary is composed of few persons and those not 
such as mix habitually in the pursuits and objects which most 
engage public men. They are not, andnever should be, political 
men. They have often unpleasant duties to perform, and their 
conduct is often liable to be canvassed and censured, where their 
reasons for it are not known or cannot be understood.”’ 

The elimination of ‘ political men,’’ as Mr. Webster styles 
them, fromthe bench will probably remain impracticable for 
many decades to come, and there is consolation in the thought 
that many of our ablest judges were in their earlier careers more 
successful in the political than in the legal arena. 

So, it will probably not be possible or feasible generally, where 
the elective system prevails, to secure the selection of candidates 
for judicial office, other than through the regular political con- 
ventions. Lawyers and bar associations should therefore plan 
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to work through the recognized political channels, and there is 
no doubt that they can there influence the nomination of fit men 
for the bench. Political leaders are well aware of the impor- 
tance of keeping in touch with public sentiment, and dread de- 
feat, as their continuance in power depends upon success; and, 
if they can be made to feel the influence of the bar in defeating 
their incompetent favorites, they will not force them on the 
tickets, but will make the best compromise they can. Lawyers 
need only unite and stand firm on such a platform. 

Encouragement will be found in the task of properly influenc- 
ing the selection of judges in the well-known fact that the public 
is peculiarly sensitive on the subject of the judiciary, where it 
may be callous as regards the political departments of. govern- 
ment, and public sentiment can usually be appealed to, with 
entire confidence and success, in cases involving gross violations 
of propriety in connection with the judiciary. This sentiment, 
where it is still crude, can be more easily educated and elevated 
in connection with the judicial, than with any other public 
question. 


PRACTICAL SUGGESTIONS. 


It is generally agreed, by the lawyers throughout the country, 
that the bar should, and could exercise an influence in the selec- 
tion of judges, and that it does not exercise as much influence 
as it could, or should. It also appears that, in some cases and 
localities, the bar has exercised, and continues to exercise such 
influence. It is further appreciated, and rightly so, that inter- 
ference or dictation of,the bar can be carried too far, and thus 
defeat itself. 

Between these extremes of indifference, on the one hand, and 
excessive zeal, on the other, there must be a safe and effective 
middle course, which in itself, will vary in different communities, 
but which can be made effective. 

The following practical suggestions are offered as to what the 
bar can, and should, do, based, in part, upon the opinions and 
observations of the lawyers who have kindly and thoughtfully 
contributed their views to this discussion :— 

First. The lawyers, through personal character, precept and 
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example, and through local, State and national bar associations, 
must constantly continue the work of educating themselves and 
the public as to the importance of keeping the bench and bar 
upon the highest plane of ability and character. This process, 
like that of civilization itself, is slow, and its effect at any given 
time almost imperceptible. 

Second. The requirements for admission to the bar must be 
high and generally raised. 

Third. The bar must strive for amendments to constitutional 
and statute law, looking to the absolute separation of the execu- 
tive and judicial departments. 

Fourth. Where the salaries of judges are grossly inadequate, 
as is the case in many States, but not, in my opinion, in those 
States in which they are shown in the Appendix to this paper to 
be highest, the bar should use its influence to have the salaries 
made reasonable, having in view, local conditions. Generally 
speaking, I am of the opinion, shared by some of the corre- 
spondents, that the character of the judiciary will not be 
improved simply by making the salaries high, but that, on the 
contrary, if they are made too high, they will, the more, arouse 
the cupidity of professional politicians. As a rule, increase of 
salary will have to keep pace with increase of ability and char- 
acter in the men selected for judges. 

Fifth. Every State and local bar association should have a 
committee on judicial nominations or selections, which should 
be made up of capable, courageous lawyers. This committee 
should not wait until nominations or appointments are actually 
made, but should anticipate them, by keeping track of the 
lawyers who aspire to, or are talked of, in connection with com- 
ing judicial vacancies. This committee, or the association, upon 
its report, should have power to indorse or condemn judicial as- 
pirants upon their merits, and their conclusions should be given 
the widest circulation, through the press, the distribution of cir- 
culars and other literature, public addresses, and through other 
modern means of disseminating information. Such a warfare 
would, in most cases, prevent objectionable candidates from at- 
taining the bench, even if it should not, in all cases, result in the 
election of the best men thereto. 
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Sixth. In cause objectionable candidates are nominated, in 
spite of such remonstrances, where the judiciary is elective, the 
bar associations should go to the extent of having desirable can- 
didates nominated by the opposition party, with the promise of 
the legal indorsement and co-operation; and, if that does not 
succeed, independent nominations should be made, even if not 
successful, as the educational value of such campaigns will be 
enormous, and must, in time, produce desirable effects. 

Seventh. In the case of vacancies to be filled by appointment 
by the Governor, which occurs frequently in every State, and 
usually results in the subsequent nomination and election of such 
appointee, the bar should take prompt action, in the way of 
petition to the Governor, as against any undesirable aspirant, 
and, if need be, in favor of those who would be qualified. We 
know by experience in New York State that such action must, at 
times, be very prompt, as such appointments are often arranged 
by midnight wire. Where that is done, and the appointee is 
unfit, the condemnation of the bar should follow. 

Eighth. Bar associations should demand of the political 
powers, that lawyers, almost exclusively, be sent as delegates to 
judicial conventions in the judicial districts of the States, where 
judicial conventions are separately held, as in New York State. 

Ninth. All of these means and expedients to elevate the 
judiciary should be persisted in, irrespective of failure, as they 
will not, at once, or in all cases, succeed. The reiterated effect 
of such a course will soon make itself felt, and in the State of 
New York and other of the older and more advanced communi- 
ties, especially where neither party has an overwhelming major- 
ity, I believe, the effect will be immediate and telling. The bar 
can at once exert a controlling influence, at least, in preventing, 
in almost all cases, the selection of unfit persons for the bench, 
and in securing, in many cases, and, in time, in practically all, 
lawyers of high character, ne and standing for the honorable 
judicial office. 

I submit these suggestions, together with the information and 
opinions gathered in the preparation of this paper, to the care- 
ful consideration of the members of the New York State Bar 
Association, in particular, and of such other similar associations 
throughout the country as may find them of interest. 
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APPENDIX. 


The following is a synopsis of the information and opinions received 
from the attorneys in the different States and Territories : — ' 

Alabama. 1. Elected for six years; appellate judges by State, and 
trial by districts. Salary of appellate, $3,600; circuit judges and 
chancellors, $2,500. 2. Political activity and influence are important 
elements, and more so in the case of circuit than appellate judges. 
8. Generally impartial and fairly competent, and have confidence of 
‘bar and public, but there appears a growing disposition on part of 
public to curtail their powers. 4. Generally ablest men not on bench, 
owing, in part, to small salaries. 5. Lawyers do not by concerted 
action or through bar associations exert influence. Individually, law- 
yers have much influence through information given to voters. 6. Bar 
should exert influence through concerted action among its members. 

Arizona. ( Territory.) 1. Appellate and trial judges appointed by 
President of United States for four years, at salary of $3,500. As 
three of the four trial judges constitute appellate court for fourth judge, 
appellate court is facetiously referred to as ‘‘ The Court of Affirmation.’’ 
Political influence appears to govern largely, and there is much 
complaint on the part of lawyers over appointment of judges from 
Eastern States and outside of the Territory. 3. Judges generally 
honest and capable, and have confidence of bar and public to as large 
extent as possible, in view of prejudice against having outsiders sent 
to pass judgment. 4. Men best fitted not on bench. 5. Lawyers 
exert no influence, individually or through bar associations. 6. Bar 
should exert more or less influence. 

Arkansas. 1. Appellate judges elected by State for 8 years; salary, 
$3,000. Chancellors, 6 years; salary, $2,000. Circuit judges, 4 
years; salary, $2,000. Chancellors and circuit judges elected by dis- 
tricts. 2. Political activity and influence largely determine selection. 
3. Judges generally only fairly competent, and have confidence of bar 
and public for impartiality, rather than ability. 4. Men best fitted 
not, as arule, on bench. 5. Lawyers, as a body, exert no influence. 
6. The lawyers agree that bar should exercise an influence, but that 
that would not be feasible, to any extent, in Arkansas. 

California. 1. Appellate judges elected by State for 12 years: 
salary, $6,000. Trial by counties, for 6 years; salaries, from $2,000 
to $4,000, according to size of counties. 2. Political activity and 
influence largely determine selection, especially in cities. 3. Gener- 
ally, judges not as competent as they should be, and many have not 
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confidence of bar and public. 4. Men best fitted not generally on 
bench. 5. Lawyers, both individually and through bar associations, 
exert some influence. 6. Bar should exercise a controlling influence 
in selection, but its feasibility is doubted. 

Colorado. 1. Judges of highest appellate court elected by 
State for 9 years; salary, $6,000. Judges of Court of Appeals 
appointed by Governor for 6 years; salary, $5,000. Trial judges 
elected by. districts for 6 years; salary, $4,000. 2. Political 
activity and influence generally determine selection of district 
judges, those of the Supreme Court being of higher order. 3. 
Supreme Court has confidence of bar and public, but there is a lack of 
confidence in, and dissatisfaction with the district judges, especially on 
part of bar. 4. Asa rule, men best fitted are notonbench. 5. Law- 
yers collectively or through bar associations exert no influence, but 
some lawyers individually have influence in the capacity of politicians 
and as members of the political machines. Recommendations of the 
bar association would probably be resented as an impertinence. 6. 
Lawyers agree, in general way, that bar should exert an influence in 
the selection, but appreciate the difficulty of formulating definite plans. 

Connecticut. 1. Appellate and trial judges appointed by Governor, 
subject to approval of legislature, for 8 years. Chief judge of highest 
appellate court receives $6,500 salary, and associate judges of this 
court and of highest trial court $6,000. 2. While political influence 
may have some bearing in selection, legal ability and personal charac- 
ter are determining factors, and reappointments invariably follow faith- 
ful service. 3. Judges generally competent and impartial, and have 
confidence of bar and public. 4. While men best fitted are not in all 


cases selected, general average is high. 5. Bar collectively exerts little — 


or noinfluence, the matter being practically in hands of political leaders. 
6. Bar should not endeavor to exert controlling influence. 

Delaware. 1. Judges of appellate and; trial courts appointed by 
Governor, subject to confirmation by Senate, for 12 years. Chief 
Justice and chancellor each receive $4,500, associate judges, $4,000. 
Under the Constitution, not more than three of five judges can be of 
same political party. 2. Legal ability and personal character practi- 
cally determine selection, though, occasionally, politics intervenes, 
with undesirable results. 3. Judges generally competent and impar- 
tial, and have confidence of bar and public. 4. With few exceptions, 
men best fitted are selected. 5. Lawyers, through communications 
and recommendations to Governor, have often exerted a definite in- 
fluence in selection, but have not acted formally through bar associa- 
tions. 6. Bar should exercise a controlling influence in selection of 
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judges, but all appreciate difficulty of any definite plan. The present 
Delaware judicial system is governed by the amended Constitution of 
1879, and is working well. Prior to that, judges were appointed for 
life, with the result, in the language of one correspondent, that ‘‘ The 
bench was continually burdened by men whose years of usefulness had 
passed and who were incompetent to act.”’ 

District of Columbia.’ 1. All judges, appellate and trial, appointed 
by President of U. S., subject to confirmation by Senate. Chief Justice 
of Court of Appeals has salary of $7,500, and associate justices, $7,000 ; 
chief and associate justices of Supreme Court each $6,000, 2. Bar 
complains that most judges are not selected from local bar, but from 
the United States at large, and, as regards these outside appointments, 
political considerations have entered very largely into the matter. 3. 
Judges generally competent and impartial, and have confidence of bar 
and people. 4. In many cases men best fitted are not selected, owing 
to political pressure, and largely because President usually makes 
appointments as to whose competency the bar of the District has no 
knowledge and can give him no aid, and in part, because of insufficiency 
of salary. 5. Bar exerts little or no influence in the appointments. 
Attorneys are divided as to whether bar should exert controlling influ- 
ence in selection, but are agreed that bar could not exert such influence 
in the District. 

Florida. 1. Judges of highest appellate court elected by State for 
6 years, at salary of $3,000. Circuit judges appointed by Governor, 
subject to confirmation by Senate, for 6 years, at salary of $2,500. 
2. Legal ability and character, as well as political influence, determine 
selection. 3. Judges, as a rule, impartial, and enjoy confidence of 
bar and public, but often not of first-class ability. 4. Generally, men 
best fitted not selected, owing, in part, to small salaries. 5. Lawyers 
exert no influence through bar associations in selection, but exert con- 
siderable, personally, by petitions and otherwise. There is no State 
bar association in Florida. 4. Bar should exert influence in the selec- 
tion, but no practical means is suggested. One lawyer thinks that a 
well-organized bar association in Florida might improve character of 
judiciary. 

Georgia. 1. Appellate and trial judges elected by entire State; 
appellate, for 6 years, at salary of $3,000, and trial for 4 years, at 
$2,000. These salaries have each been recently raised, by constitu- 
tional amendment, $1,000, as to judges hereafter elected. 2. Both 
legal ability and character, as well as political activity and influence, 
enter into selection. 8. Generally, judges are impartial and fairly 
competent, but correspondents are divided as to degree of confidence 
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they command on part of bar and public. 4. Men best fitted are not 
generally on bench, owing, in part, to shortness of term and smallness 
of salary. 5. Lawyers, individually, exert some influence in selection, 
but not through bar associations. An indorsement by a bar associ- 
ation would, according to one correspondent, be regarded with sus- 
picion by public. Occasionally members of the bar will issue a circu- 
lar recommending some candidate. 6. Bar should, and could, exercise 
controlling influence in selection of judges, but lawyers do not agree 
as to means. 

Idaho. 1. Appellate judges elected by State for 6 years, at salary 
of $4,000; trial judges elected by districts for 4 years, at salary of 
$3,000. 2. Political activity and influence are controlling factors in 
selection. 3. While judges are fairly competent and impartial, in the 
language of one correspondent: ‘‘ They do not impress the bar and 
public with that feeling of confidence which should be inspired by such 
an august tribunal.’’ 4. Men best fitted not on bench. 5. There is 
no concerted action of lawyers to influence selection. 6. Bar should, 
and can exert large influence in selection, especially by creating proper 
sentiment. 

Illinois. 1. Highest appellate judges elected by districts, one 
from each seven districts of State, for 9 years, at salary of $7,000; 
trial judges by districts, for 6 years, at salary of $3,500, and in 
Chicago at salary of $10,000. An intermediate appellate court is 
made up of circuit judges designated by highest appellate court, and 
not by Governor. 2. Legal ability and character, as well as political 
activity and influence, determine selection. 3. Generally, judges are 
fairly competent and impartial, and have confidence of bar and public, 
more so in rural districts than in cities. 4. Men best fitted are not 
generally on bench, though the highest appellate court stands high 
jn this regard. 5. Outside of Chicago, bar associations exert little or 
no influence in selection, though lawyers individually make their influ- 
ence more or less felt. 6. The bar should not endeavor to control the 
election of judges, but, through bar associations aad individual efforts 
of lawyers, the bar can, and should, exercise a large influence in the 
selection of judges. One correspondent says that the bar should, in 
all cases, take formal action as to anticipated nominations and some- 
times after the nominations. 

Indiana. 1. Judges of highest appellate court elected by State for 
six years, at salary of $6,000; trial judges elected by districts, at 
salary of $2,500, but large counties may add not to exceed $1,500 to 
salary. 2. Legal ability and personal character, and political activity 
and influence, combine in the selection, but success at the bar is not 
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considered important. 3. Generally, the judges are fairly competent 
and impartial, and have confidence of bar and public, and the Supreme 
Court stands very high. 4. Aside from Supreme Court, men best 
fitted are not oa bench, owing, partly, to small salaries. 5. Lawyers 
do not collectively nor through bar associations exert any influence in 
the selection, but, individually, they have a large influence with con- 
- yentions in both parties, and in the case of bad nominations, the law- 
yers have generally acted together, and with success, against the un- 
desirable candidates. 6. Bar should exert an influence in the selection, 
but not much can be accomplished by it, unless the election of judicial 
officers is held saparately, when no other officers are voted for. 

Indian Territory. ( Territory.) 1. Appellate and trial judges ap- 
pointed by President of United States for 4 years, at salary of $5,000. 
2. While political activity and influence have been the determining 
factors in the selection, yet most of the judges are men of good legal 
attainments. 3. The judges are generally competent and impartial, 
and have confidence of public, perhaps more than of bar. 4. Men 
best fitted are not on bench. 5. Lawyers exert no influence individ- 
ually or collectively in the selection. 6. Bar should exert an influence 
in the selection ; but it is impossible under territorial form of government. 
The correspondents favor the selection of judges by popular election. 

Iowa. 1. Appellate judges elected by the State for 6 years, at 
salary of $4,500; trial judges by districts for 4 years, at salary of 
$3,500. 2. Political activity and influence remain factors in the selec- 
tion, but legal ability and character are receiving more and more atten- 
tion. 3. Judges generally impartial, in a large majority of cases com- 
petent, and generally have confidence of bar and public. 4. While 
highest grade of legal ability is not found on bench, the judges 
throughout the State are very satisfactory. 5. Lawyers collectively 
exercise little or no influence in the selection, and individually only 
such as they possess as members of their political party or as delegates 
to conventions. 6. Bar should have more influence in the selection of 
judges. 

Kansas. 1. Appellate judges elected by State, for 6 years, at 
salary of $3,000; trial judges by districts, for 4 years, at salary of 
$2,500. 2. Political activity and influence determine selection, but 
personal character is a factor, while legal ability and experience at bar 
are minor considerations. 3. Judges generally of only moderate 
ability, and impartial, but have not full measure of confidence of bar 
or public. 4. Men best fitted are seldom selected, owing, in part, to 
small salaries. 5. Lawyers exert practically no influence, either col- 
lectively or individually, in the selection, except as they may themselves 
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be practical politicians. One lawyer says that in some counties, 
Wichita, Topeka, Wyandotte and a few others, the lawyers are a strong 
factor. 6. While all agree that the bar should exercise some influence 
n the selection, it is regarded impracticable under the political con- 
ditions in Kansas. 

Kentucky. 1. Appellate judges elected by State, for 8 years, at salary 
of $5,000; Trial judges by districts, for 6 years, at salary of $3,000, 
which may be increased to $5,000 in counties having large cities. 
2. Political activity and influence control selection. 3. Judges gen- 
erally competent and impartial, save in decisions involving political 
questions, and enjoy, with some exceptions, a fair measure of confi- 
dence of bar and public. 4. Generally, men best fitted are not on 
bench, owing, in part, to small salaries, but more to the political 
methods of selection. 5. Lawyers exert little or no influence, individ- 
ually or through bar associations, in seloction. 6. Bar should exert an 
influence in selection, but lawyers appreciate difficulty of practical 
metheds. 

Louisiana. 1. Appellate judges have heretofore been appointed by 
the Governor, with the consent of the Senate, for 12 years, at salary of 
$5,000. A constitutional amendment was passed in November, 1904, 
making them elective. Trial judges elected by district for 12 years in 
New Orleans; elsewhere for 4 years. In New Orleans they receive 
$4,000 salary, and in other districts from $2,000 to $3,000, according 
to local conditions. Intermediate Courts of Appeal are made up of 
district judges assigned by the Supreme Court. 2. Legal ability and 
personal character, as well as political activity and influence, unite in 
determining selection. 3. Judges generally competent and impartial, 
and have confidence of bar and public. 4. Men best fitted not gener- 
ally on bench, partly because the salaries are too small, and because they 
will not resort to political methods necessary to secure elevation to 


bench. 5. Lawyers do not exert much influence in the selection through 


bar associations, but individually many, by reason of their political 
activity, have much to say. However, the bars of various districts 
usually express themselves as to the selection of a district judge to filla 
vacancy, and with effect. 6. Bar should exercise an influence in the 
selection, and much could be done by the bar in recommending or con- 
demning candidates. 

Maine. 1. Appellate and trial judges are appointed by the Gover- 
nor, subject to confirmation by the council, for 7 years, at salary of 
$5,000. 2. Legal ability, success at the bar and personal character 
almost invariably determine selection, and only occasionally do political 
influence and activity have undue weight. 3%. Judges generally compe- 
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tent and impartial and have full confidence of bar and people. In 1903 
the salary was increased from $3,500 to $5,000, and since then the 
character of the judges has improved. 4. Men best fitted do not in all 
cases reach bench, owing in a measure to the small salary, but the gen- 
eral average is high. 5. Lawyers individually, rather than through bar 
associations, exert a large influence in the selection, through petitions 
and communications to the Governor. 6. Bar should exert a control- 
ling influence in the selection, and under the appointive system in Maine, 
they appear so to do. 

Maryland. 1. Appellate judges elected by State, for 15 years, at 
salary of $4,500; trial judges elected by districts, for 15 years, at a 
salary of $3,600, except in Baltimore, where they receive $5,000. 2. 
Legal ability, success at bar and personal character are prominent 
elements in selection, though political activity and corporate influence 
are also apparent; but political factors are tempered by public senti- 
ment, which demands good judges. 3. Judges generally competent 
and impartial and have confidence of bar and public. 4. Men best 
fitted are not always selected, owing in part to moderate salaries. 5. 
Lawyers, rather through individual influence than through bar associa- 
tions, exert a considerable influence in the selection, and can usually 
prevent nomination of unfit candidates, as elections are often close, so 
that good men are generally nominated. 6. The bar should exercise 
an influence in the selection of judges through bar associations, peti- 
tions and the like. In Baltimore the Bar Association takes a great 
interest in the matter and with gratifying results. 

Massachusetts. Appellate judges appointed by Governor, with 
consent of Council, during good behavior, at salary of $8,000, and 
chief justice, $8,500; trial judges appointed by Governor, during 
good behavior, at salary of $6,500; chief judge of highest trial court 
receives salary of $7,000. 2. Legal ability, success at bar and per- 
sonal character almost entirely determine selection; political activity 
and influence seldom have any bearing, and when they do, ability and 
character must still be predominant. 3. Judges thoroughly competent 
and impartial and enjoy highest confidence of bar and public. 4. As 
arule, men thoroughly fitted for bench are appointed, though some of 
the ablest lawyers would not accept judicial positions, owing to finan- 
cial sacrifice involved. 5. Lawyers «to not collectively or through bar 
associations seek to exert any influence in the selection, because this is 
found unnecessary, but they influence such selections by recommenda- 
tions to Governor. 6. There is no occasion for bar to exercise any 
controlling influence in the selection of judges in Massachusetts, as the 
appointive system there works to entire satisfaction of State. 
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Michigan. 1. Appellate judges elected by State, for 10 years, but 
after 1904, term will be 8 years, at salary of $7,000; trial judges 
elected by districts for 6 years, at salary of $2,500, but in Detroit at 
salary of $6,000. 2. Legal ability, success at bar and personal char- 
acter, as well as political activity and influence, determine selection. 
8. Generally, judges are competent and impartial and have confidence 
of bar and public, but the Supreme Court does not stand as high as it 
did when it had such judges as Campbell, Cooley and Christiancy. 
4. While the ablest lawyers are not, as a rule, on the bench, the 
judges are of a fair average. Lawyers of highest standing will not 
attempt to secure a nomination through the necessary political methods. 
5. Lawyers exert considerable influence, individually rather than 
through bar associations, in the selection. Judicial nominating con- 
ventions are held separately from those for other officers and at differ- 
ent times of the year, and are largely composed of lawyers. 6. Bar 
should exert an influence in the selection. 

Minnesota. 1. Appellate judges elected by State, for 6 years, at 
salary of $5,000; trial judges by districts, for 6 years, at salary of 
$3,500, except in the counties containing cities of Duluth, St. Paul and 
Minneapolis, where salary is $5,000. 2. Correspondents in Minnesota 
disagree as to elements which control the selection, but most of them 
admit that political activity and influence have more or less to do with 
the matter. 3. Majority of correspondents assert that judges are gen- 
erally competent and impartial and have confidence of bar and public. 
4. Men best fitted are not generally on bench, owing in part to small 
salary. 5. Lawyers exert little or no influence in selection, especially 
under the Direct Nomination Law. 6. Lawyers should exercise an 
influence, though not a controlling one, in the selection of judges. 

Mississippi. 1. Appellate and trial judges appointed by Governor, 
with consent of Senate; appellate judges for 9 years, at salary of 
$4,000, chief judge receiving $4,500; trial judges and chancellors at 
salary of $2,750. 2. Political activity and influence play a part in the 
selection, but the appointees are usually lawyers of ability and men of 
character. 3. Judges are generally competent and impartial and have 
confidence of bar and public, though there is some dissent on this 
proposition. 4. Men best fitted are not generally on bench, owing in 
part to small salaries. 5. Bar associations exert no influence on selec- 
tion, but lawyers personally have great influence through petitions and 
recommendations to Governor, who will consult prominent lawyers in 
selection. 6. Bar should exert an influence in the selection, and under 
appointive system of Mississippi the bar does. 

Missouri. 1. Judges of highest appellate court elected by State, for 
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ten years, at salary of $4,500; those of intermediate appellate courts 
for twelve years, by appellate districts, at salary of $5,500; trial 
judges by districts, for six years, at salaries ranging from $2,000 to 
$5,500. 2. Legal ability, success at bar, and personal character, as 
well as political influence, enter into selection. 3. Judges generally 
competent and impartial, and, on the whole, have confidence of bar 
and public. 4. Generally, men best fitted are not on bench, owing in 
part to small salaries. 5. Bar associations exert little or no influence 
on selection, but lawyers, individually, who are themselves prominent 
in politics, exert a large influence. 6. While bar should exercise an 
influence in the selection, it seems agreed that this depends on the 
development of a strong public sentiment. 

Montana. 1. Appellate judges elected by State for six years, at 
salary of $4,000; trial judges elected by districts, for four years, at 
salary of $3,500. 2. Political activity and influence play an important 
part in selection. 3. Most judges competent and impartial and have 
confidence of bar and public, but, in the language of one of the law- 
yers: ‘*There have been some unfortunate exceptions on the district 
bench.’’ 4. Best men, as a rule, not on bench, owing in part to small 
salary. 5. Bar associations exert no influence in the selection, and indi- 
vidual influence depends rather on activity of lawyers in politics than 
as lawyers. 6. Bar should exert more influence in the selection of 
judges, but correspondents appreciate difficulties under present politi- 
cal system. 

Nebraska. 1. Appellate judges elected by State, for six years, at 
salary of $2,500; trial judges by districts, for four years, at salary of 
$2,500. 2. Political activity and influence largely determine selection. 
3. Judges fairly competent and impartial, and have, to reasonable ex- 
tent, confidence of bar and public, though there is feeling that, at 
times, some of the more influenced by corporate interests and by polit- 
ical considerations. 4. Men best fitted not generally on bench, owing 
partly to small salaries. 5. Bar associations exert no influence in 
selection. In Omaha and Lincoln, however, Bar associations have 
played important part in securing better nominations and even a non- 
partisan bench, and there is a noticeable tendency by lawyers to inter- 
fere more than formerly. 6. It is deemed inadvisable to have bar 
attempt to exercise controlling influence in selection in Nebraska, 
owing to strong Populistic sentiment and hostile feeling towards law- 
yers and corporations and capital generally. 

Nevada. 1. Appellate judges elected by State, for 6 years, at 
salary of $4,500; trial judges by districts, for 4 years, at salary of 
$4,000. 2. Political activity and influence largely determine selection. 
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8. Judges average fairly well as to competency and impartiality, and 
enjoy reasonable confidence of bar and public. 4. Men best fitted are 
not, as arule, on bench. 5. There is no bar association, and lawyers 
have little influence in selection. 6. Bar should exert influence in 
selection, but controlling influence is infeasible. 

New Hampshire. 1. Appellate and trial judges appointed by Gov- 
ernor, and confirmed by his council, and hold office until 70 years of 
age. 2. Associate judges in both courts have salary of $3,600, and 
chief justice $3,800. 3. Legal ability, success at the bar and personal 
character are determining elements in appointment, and, with these, 
political influence has some bearing. 4. Judges generally competent 
and impartial, and have confidence of bar and public. 5. While, in 
all instances, men best fitted are not on bench, owing to smallness of 
salaries, the judges are generally excellent and of a high order. 5. 
Lawyers individually, but not through bar associations, exert a large 
and perhaps controlling influence in selection of judges, through peti- 
tions to Governor. 6. Bar should exert an influence in the selection. 

New Jersey. 1. Trial judges who are ex officio members of highest 
appellate court and chancellors are appointed by Governor, with consent 
of Senate, for 7 years, and usually reappointed, so that term is practically 
for life. Associate judges receive salary of $9,000, the chief justice $10,- 
000 and chancellors $10,000; subordinate circuit judges receive salary 
of $7,500 and vice-chancellors, appointed by chancellor, receive $9,000. 
2. Legal ability, success at bar and personal character determine selec- 
tion. Of the 9 Supreme Court justices, 5 are from one party and 4 
from the other, and the Republican chancellor appointed 4 Democratic 
vice-chancellors to make the court politically even. 3. Judges of these 
higher courts generally competent and impartial and have confidence of 
bar and public. 4, Generally, men on bench are admirably fitted for 
the judicial office, though some of the ablest lawyers refuse appoint- 
ments, owing to smallness of salaries, as compared with their earnings 
at bar. 5. Bar associations exert no influence on selection, but law- 
yers, individually, exert much influence by petition and otherwise. 6. 
Lawyers should exert an influence, but not a controlling one, in selec- 
tion, and there is no necessity for any greater influence than they now 
exert in New Jersey. 

New Mexico. ( Territory.) 1. Appellate and trial judges appointed 
by President of United States, for 4 years, at salary of $4,500. 2. 
Legal ability and political influence both play a part in appointment. 
3. Some judges are competent, and others not, and some have and 
others do not have confidence of bar and public. 4. Men best fitted 
are not on the bench. 4. Lawyers exert practically no influence. 6. 
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One correspondent states that he thinks the bar would err, even if they 
could control the appointment of judges, and that it is better that the 
judges should be under no obligations to members of the bar. 

New York. 1. Judges of highest appellate court elected by State; 
trial judges and intermediate appellate judges by districts, all for 14 
years. Associate judges of court of appeals have salary of $10,000, 
and Chief Judge $10,500, each with allowance of $3,700 for expenses. 
In first and second districts, including cities of New York and Brook- 
lyn, trial and intermediate appellate judges receive salary of $17,500, 
and in other parts of State, trial judges receive salary of $7,200, and 
are allowed $1,000 for expenses, and intermediate appellate judges 
$7,200, and $2,500 for expenses. 2. Political activity and influence, 
according to consensus of correspondent, exert a large and growing 
influence in selection. 3. Generally speaking, judges fairly competent 
and impartial and have confidence of bar and public. There are very 
able men on bench, and some below average. 4. Men best fitted are 
not as a rule on bench, but there are many notable exceptions. 
5. Generally, lawyers exert little influence in selection, either through 
bar associations or individually, though there have been notable 
exceptions, showing what they can do in this direction. 6. Bar could 
and should exercise controlling influence in selection. 

North Carolina. 1. Appellate and trial judges all elected by entire 
State for 8 years, at salary of $2,500, with allowance of $250 for 
expenses. Trial judges rotate, no judge being allowed, under con- 
stitution, to visit same district oftener than once in 4 years, and, in 
fact, they do not, oftener than once in 8 years. 2. Majority of corre- 
spondents agree that political activity and influence are dominating 
factors in selection. 3. There is more or less of confidence, especially 
on part of bar, in general competency and impartiality of the judges. 
4. Men best fitted for judicial office are not on bench, owing, in part, 
to smallness of salaries. 5. Lawyers do not, as such, or through bar 
associations, exert any influence in selection, but most lawyers are 
active in politics, and in that way exercise a considerable influence. 
6. Bar should exert an influence in selection of judges, but this can be 
done in this State only along general lines of showing a personal 
interest in the matter, and any decided stand by the lawyers would 
cause more or less resentment among the general voters. 

North Dakota. 1. Appellate judges elected by State, for 6 years, at 
salary of $5,000, and $1,200 for expenses; trial judges by districts, 

for 4 years, at salary of $3,500. 2. Legal ability, success at bar 
and personal character have been dominating elements in selection of 
judges for the highest appellate court, though the tendency in recent 
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years has been in political direction. Election of trial judges is deter- 
mined almost entirely by political activity and influence. 3. Appellate 
judges vary in ability, but have confidence of bar and public. Trial 
judges, with some exceptions, are not considered competent and im- 
partial, and have not confidence of bar or public. 4. Generally 
speaking, men best fitted are not on bench. 5. There has, thus far, 
been little concerted action by lawyers to influence selection, though 

recently, State bar association has endeavored to make its influence 

felt. 6. Attorneys agree that bar should exert more or less influence 

in the selection, but most of them deem it infeasible in North Dakota 

under present political conditions. 

Ohio. 1. Appellate judges elected by State for 6 years, at salary of 
$6,500. Trial judges by districts, at salaries from $3,000 to $6,000, 
according to size of districts. 2. Political activity and influence are 
important factors in selections, especially those of the trial courts. 
3. Most judges competent and impartial and have confidence of bar 
and public, but there are exceptions. 4. Generally, men best fitted are 
not on bench, owing, in part, to low salaries heretofore paid, which 
have recently been raised to above figures. Individually, lawyers exert 
some influence in the selection of judges, but not through bar asso- 
ciations. 6. All agree that bar should exercise an influence in the 
selection, but deem it infeasible under political conditions in Ohio. 

Oklahoma. (Territory.) 1. Judges appointed by President of 
United States for 4 years, at salary of $4,000; chief justice, $5,000. 
2. Political activity and influence in localities other than Oklahoma, 
are dominating elements in selection. 3. Judges generally competent 
and impartial, and have confidence of bar and public, so far as pos- 
sible with imported judges. 4. Men best fitted for bench not chosen, 
as a rule. 5. Lawyers exert little or no influence individually or 
through bar associations in appointments. 6. Correspondents agree 
that bar should exert an influence in the selection, but find it impossi- 
ble under territorial government. 

Oregon. 1. Appellate judges elected by State for 6 years, at 
salary of $3,500; trial judges by districts, for 6 years, at salaries 
from $3,000 to $4,000. 2. Political influence is an important factor in 
selection, though legal ability is also taken into consideration. 3. 
Generally, judges are impartial, fairly competent, and have confidence 
of bar and public, with some exceptions. 4. As a rule, men best 
fitted are not on bench, owing, in part, to smallness of salaries. 5. 
Lawyers exert no influence in selection through bar associations, but 
individually they are often influential as politicians. 6. Correspond- 

ents all agree that bar should exercise an influence in the selection, 
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but prevailing feeling is that little can be done under political condi- 
tions in Oregon. 

Pennsylvania. 1. Appellate judges elected by the State for 21 
years, and are ineligible for re-election, at salary of $10,000, chief 
justice receiving $10,500; judges of intermediate appellate court 
elected by State, for 10 years, at salary of $9,000; trial judges elected 
by districts for 10 years, at salaries from $5,000 to $8,500. When 
two judges of the Supreme Court are elected at same election, which 
seldom happens, each of the two principal parties is entitled to one 
judge. 2. Political activity and influence are controlling elements in 
selection, especially in cities, although legal ability, success at the bar 
and personal character are also considered with varying prominence. 
Political considerations appear to be gaining rather than losing ground. 
3. Generally, judges are competent and impartial, and have confidence 
of bar and public. 4. Asa rule, men best fitted are not on bench, but 
there are many notable exceptions, and the average is probably higher 
in the country than in the cities. 5. Lawyers, through bar associa- 
tions, do not attempt to exercise much influence in selection, but law- 
yers, individually and collectively, often exert a large influence. 6. 
Correspondents agree that bar should exercise a strong influence in 
selection, but rather along general lines of elevating tone of profession 
and its members, and of raising standards of admission to bar, than by 
more definite means. 

Rhode Island. 1. Appellate and trial judges elected by State 
legislature, in joint convention, for life, but office may be declared 
vacant hy like vote. Salary of chief justice is $5,500, and of associate 
justices $5,000. Judges may retire at age of 65, after 10 years’ service, 
on full pay. 2. While ability and character are considered, political 
activity and influence largely determine selection. 3. Correspond- 
ents are about equally divided as to whether judges are generally com- 
petent and impartial, and have confidence of bar and public, although 
most of them agree that there has, in recent years, been a deterioration 
in bench. 4. Generally, men best fitted are not on bench. 5. 
Lawyers exert no influence, either individually or through bar associa- 
tions, on selections. 6. Correspondents agree that bar should exercise 
influence in selection, but find it infeasible under Rhode Island system. 

South Carolina. 1. Both appellate and trial judges elected by 
general assembly by joint ballot; former for 8 years, at salary of 
$2,850, latter for 4 years, at salary of $3,000. Trial judges are elected 
for respective districts, but rotate over State from circuit to circuit. 
2. Legal ability, success at bar and personal character are dominating 
influences in selections, but influence enters into question. 3. Judges 
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generally competent and impartial, and have confidence of bar and 
public. 4. While, generally, men best fitted are not on bench, yet 
the judges are, as a rule, satisfactory. 5. Lawyers do not individually 
or through bar associations, exert much influence in selection, except 
as they may be members of general assembly. 6. All agree that 
lawyers should exercise influence im selection, but any definite action 
is regarded as impracticable under South Carolina system. 

South Dakota. 1. Appellate judges elected for six years, by State, 
at salary of $3,000; trial judges by districts, for 4 years, at salary of 
$2,500. Appellate judges must be selected from different districts of 
State. 2. Political activity plays important part in selection. 3. 
Judges generally competent and impartial, and have confidence of bar 
and public. 4. Men best fitted are not, as rule, on bench, partially 
because of small salaries. 5. Bar associations exert no influence in 
selection, but lawyers individually do, especially as delegates to politi- 
cal conventions. 6. Correspondents agree that bar should exercise an 
influence in the selection, and they do, as politicians, to a considerable 
extent; beyond this, no definite suggestions are made or deemed 
feasible. 

Tennessee. 1. Appellate or trial judges elected by State for 8 
years at salary of $3,500; trial judges by districts, for 8 years, at 
salary of $2,500. 2. Political activity and influence determine selec- 
tion, except so far as political conventions may consider ability and 
character as requisites. 3. Judges are not, as a rule, highly compe- 
tent, and do not have that degree of confidence of bar and public which 
courts should command. 4. Men best fitted are not, as a rule, on 
bench. 5. Lawyers, as such, exert little influence in selection, either 
individually or through bar associations, and their support of a judicial 
candidate is used, often with success, by demagogues with a certain 
element of population to defeat him. 6. All agree that lawyers should 
exercise an influence in selection, but appear to regard it as infeasible. 

Texas. 1. Highest appellate judges elected by State for 6 years at 
salary of $4,000; intermediate appellate judges by districts for 6 years, 
at salary of $3,500; trial judges by districts for 4 years at salary of 
$2,500. 2. Political influence and legal ability and character are all 
factors in selection. 4. Judges generally competent and impartial and 
have confidence of bar and public. 4. Generally, ablest lawyers are 
not on bench, especially in trial courts, owing, in part, to small salaries, 
but Supreme Court stands very high, and there are also judges of great 
ability in trial courts. 5, Lawyers, personally, have much influence in 
selection of candidates for judicial office, but do not act through bar 
associations or other organized effort. 6. All agree that bar should 
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exert an influence in the selection, but they differ as to practical means, 
most of them favoring individual influence of lawyers in their respective 
localities. 

Utah. 1. Appellate judges elected by State for 6 years, at salary 
of $5,000; trial judges by districts, for 4 years, at salary of $4,000. 
2. Political influence and activity are controlling factors in selection, 
‘¢ modified ’’ in words of one correspondent, ‘‘ by acceptability to the 
dominant ecclesiastical organization of the State, the Mormon Church.’’ 
3. Correspondents differ as to extent to which the judges are compe- 
tent and impartial, and as to degree of confidence they have on part of 
bar and public, the average sentiment being rather unfavorable on all 
of these points. 4. Men best fitted are not, as arule, on bench. 5. 
The lawyers exert little or no influence in selection. 6. All agree that 
lawyers should exert an influence in selection, but that it is impossible 
in Utah, under present conditions, and with the traditional and deep- 
seated hostility of the Mormon Church towards lawyers. 

Vermont. 1. Appellate and trial judges elected by legislature in joint 
session, for 2 years, at salary of $3,000, but they are almost invariably 
re-elected from term to term for life. 2. Legal ability, success at bar 
and personal character determine selection, and, although State is 
largely Republican, there are generally one or two Democrats in the 
Supreme Court. Usually lawyers who are members of legislature are 
chosen for bench and geographical conditions are always considered, 
so as to give the different sections of State proper representation on the 
bench. 3. Judges generally competent and impartial and have confi- 
dence of bar and public. 4. Judges, asa rule, are well fitted for the 
judicial office, though not always the ablest lawyers. 5. Lawyers do 
not, through bar associations nor collectively, exert, nor find occasion 
to exert influence in selection, though individually, especially when 
members of legislature, they do exert such influence. 6. It is agreed 
that bar should have influence in selection, but it would be hazardous 
for bar associations to attempt it, in a State where so many members of 
legislature are farmers. 

Virginia. Appellate and trial judges elected by legislature on 
joint ballot, appellate judges for 8 years, at salary of $4,200 for chief 
judge and $4,000 for associate judges; trial judges at salaries from 
$2,000 to $4,000, according to population of counties or cities. There 
appears to be a growing sentiment in favor of the election of judges, 
at least, or highest appellate court. 2. Legal ability, success at bar 
and personal character are generally principal elements in selection, 
though political influence counts to some extent. 3. Judges are, with 
some exceptions, competent and generally impartial, and have confi- 
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dence of bar and public. 4. The ablest men are not, as a rule, on the 
bench, owing in part to small salaries. 5. Bar associations, as such, 
exert no influence in selection, but lawyers, individually, by petition 
and recommendation, and as members of assembly, have much prac- 
tical influence. 6. It is agreed that bar should exercise an advisory 
rather than controlling influence in selection. 

Washington. 1. Appellate judges elected by State, for 6 years, at 
salary of $4,000; trial judges by districts, for 4 years, at salary of 
$3,000. 2. Political influence and activity, in most cases, determine 
selection. 3. With some exceptions, judges are fairly competent and 
impartial, and have confidence of bar and public. 4. Men best fitted 
are not usually on bench, owing, in part, to short terms and small 
salaries. 5. Lawyers exert little influence collectively or through bar 
associations, on selection, though individually and, at times, by united 
action, in some districts, they do influence selections. 6. All agree 
that bar should exercise a potent influence in selection, and that this 
can be done through well-organized State and local bar associations 
working in concert and by having judicial conventions and elections 
held apart from others. It is appreciated that too pronounced an ac- 
tivity by bar associations would be regarded with jealousy by people 
of a new community. 

West Virginia. 1. Appellate judges elected by State for 12 years, 
at salary of $4,500; trial judges by districts, for 8 years, at salary of 
$3,300. 2. Political activity and influence are generally the prime 
factors in selection. 3. Judges are generally impartial, rather than 
competent, and some of them have confidence of bar and public, and 
others not, the condition, as a whole, being unsatisfactory. 4. Gen- 
erally, men best fitted are noton bench. 5. Lawyers have thus far 
collectively exerted little influence in selection, but the State Bar As- 
sociation has shown an interest and activity in this direction, in recent 
years, and has helped to bring about an increase in judicial salaries. 
Individually, many lawyers are influential in political conventions. 6. 
All agree that bar should exercise an influence in selection, and the 
State Bar Association appears to be working to that end, with some 
effect. The lawyers have not yet devised any practical means to bring 
about this end, and appreciate the difficulties of the problem. 

Wisconsin. 1. Appellate judges elected by State for 10 years, at 
salary of $6,000; trial judges by districts, for 6 years, at salary of 
$4,000. 2. Legal ability, success at bar and personal character have 
generally been controlling factors in selection, but in recent years, 
tendency to recognize political influence and activity has grown. 
Judges are chosen at spring election, which is removed from partisan 


XUM 


INFLUENCE OF THE BAR IN THE SELECTION OF JUDGES. 379 


feeling, and it is the settled practice to re-elect judges without refer- - 
ence to politics. 3. Judges are generally competent and impartial, 
and have confidence of bar and public. 4. While the men best fitted 
to be judges are not, in all cases, on the bench, the judges are gener- 
ally well qualified for the office. 5. Lawyers do not collectively or 
through the bar associations exert much influence in selection, but, 
individually and through petitions and recommendations, they exert 
considerable. 6. All agree that lawyers should have an influence in 
selection. 

Wyoming. 1. Appellate judges elected by State, for 8 years, at 
salary of $3,000; trial judges by districts, for 6 years, at salary of 
$3,000. 2. Political activity and influence and fair personal charac- 
ter, rather than legal ability or success at bar, generally determine 
selection. 3. Judges, generally, are only moderately competent, and 
have not that degree of confidence of bar and public which courts 
should have, and the confidence is less in their ability than in their 
impartiality. 4. Men best fitted are not on bench, owing partly to the 
small salaries. 5. Lawyers exert no influence, collectively or through 
bar associations, in selection, but individually, as members of politi- 
cal parties and delegates to conventions, they are influential. 6. All 
agree that bar should exercise an influence in the selection, but say it 
is infeasible in Wyoming, with the scattered population and limited 
transportation facilities. 
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Political theory finds an expression in imaginary common- 
wealths like the Utopia of Sir Thomas More and the Republic 
of Plato, Campanella’s Solar Commonwealth and St. Augus- 
tine’s Commonwealth of God, Harrington’s Oceana, or ideal 
rulers as depicted in Xenophon’s Cyropedia and Machiavelli’s 
Prince; and in the speculative disquisitions of an innumerable 
host of political philosophers from Plato and Aristotle down to 
Bellamy and Henry George. They have infested the universi- 
ties and the street corners and vied with medical fakirs and 
the Salvation Army in the proposal of nostrums for the moral 
and’ physical regeneration of humanity. Some of them, like 
those anarchists who founded a colony in Brazil, and Etienne 
Cabet who attempted a realization of his dream of Icaria in the 
Texan wilderness and afterwards succeeded Joseph Smith at 
Nauvoo, the dreamers and sentimentalists of Brook Farm and 
New Harmony, the militant Anabaptists of Zwickau and Munster 
have had the courage of their opinions and, in the quaint phrase 
of Sir Thomas Browne, have rashly charged the troops of error 
and remain trophies unto the enemies of truth, as is amply 
attested by the dismal and melancholy failure of their political 
and social experiments. It is a motley crowd of saints and sin- 
ners — these political philosophers or political scientists as they 
now describe themselves— who have been vainly telling the 
world how it should be governed ever since it became conscious 
of the need of any government. There is Socrates who was 
unable to govern his own household and was adjudged guilty of 
having false gods and corrupting the Athenian youth and suffered 
death as the penalty for heresy and sedition, and Plato with his 
peculiar notions about a community of wives and children, and 
Rousseau who practiced what Plato taught concerning the family 
or the abolition of it, Aristotle who held that some men are in- 
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tended by nature to be the slaves of other men, Bodin who advo- 
cated prosecutions for witchcraft and had a familiar demon of 
his own, Hobbes with his quadrature of the circle, Godwin and 
his brilliant wife and their equally brilliant daughter who became 
the second wife of Shelley, Hooker and Locke and Shaftesbury, 
Grotius and Puffendorf and Thomasius, Montesquieu and Toque- 
ville, Savigny and Von Ihreing, Cicero and Dante, Lassalle 
and Marx, Fourier and St. Simon, Proudhon and Thomas 
Paine, Bentham and his disciples James and John Stuart 
Mill and John Austin, Herbert Spencer, lords and _ ladies, 
statesmen and prelates, briefless barristers and jurists, private 
tutors and professors and assistant professors and privat- 
docenten, wise vagabonds and learned tramps, sophists and 
stoics, Encyclopedists and Fabians, monarchists and monarcho- 
machists and mobocrats, anarchists and communists and 
socialists, physiocrats, republicans, democrats, all have had 
their say. 

It is impossible, within the limits of a single essay, to describe 
or characterize each and all of the political theories which have 
been advanced. In many of them religious or theological 
opinions and economic views are inextricably blended with 
political theory. All of them involve the nature and objects of 
the State and the relations of the State with those who compose 
it. A primary and fundamental difficulty of the political scien- 
tists is in affixing precise definitions to the terms which are used 
by them. One of the States of our Union, for instance, is not 
a State in a scientific sense. The District of Columbia is not a 
State within the meaning of a provision of our national Consti- 
tution and the legislation of Congress under it which confer 
jurisdiction on our national courts over controversies between 
citizens of different States,! and yet it is a State within the 
terms of a treaty with a foreign power.? An effort is made by 
the political scientists to simplify their reasoning by their de- 
scription of the State as a person or an organism. We might 
adopt the short and easy method of Mr. Chesterton with dis- 
senters from his own views by a citation of the indubitable fact 
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that nobody has ever met or been introduced to a State, even at 
one of those portentous functions of Washington diplomacy 
which are regarded by the participants in them as international 
dinners; and, it being conceded that nobody has ever actually 
dined with a State or had a State dine with him on such an oc- 
casion, it must also be conceded that a State is not a person. It 
is true that there was once a French monarch who claimed to be 
the State, but nobody really believed him, except one -of his 
successors whose belief was inherited with the crown, and who 
lost his head, both figuratively and literally, as a result of his 
credulity. Other gentlemen of great eminence in the politics of 
France, who claimed that they were themselves the State, were 
responsible for his physical decapitation. A disagreement of 
that sort between gentlemen of pulitical distinction over the 
definition of their terms is plainly subversive of any genuine 
science of politics. It is evidently impossible to predicate any- 
thing about a State without an accurate and indisputable defini- 
tion of the term. Political science is impossible without a 
scientific terminology. 

Professor Willoughby of Johns Hopkins University has 
recently published a work on the ‘* Nature of the State’’ in 
which he flatly denies that a State is an organism although he 
fully adopts the opinion of the Austrian publicist, Jellinek, that 
the State is a person. It is somewhat difficult to conceive of a 
person that is not an organism and an unqualified statement of 
this view of the State does not make it any more intelligible. 
Personality is often ascribed to metaphysical conceits and inani- 
mate things but it is done as a figure of speech — it is a device 
for bringing unknown things before the mind by means of their 
resemblance to things that are known —a sort of ladder for the 
mind enabling it to reach what is otherwise beyond its grasp. 
But metaphors and analogies are proverbially fallacious: they 
are just as often false guides as true ones; and they do not 
make a good foundation for exact science which should have its 
basis in reality. Positive law and lexicography recognize only 
two kinds of personality — a natural person and an artificial one. 
A natural person in popular phraseology is one that has the phy- 
sical as well as the moral and intellectual attributes of person- 
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ality, and is, in short, a human being; while an artificial person 
is strictly and technically a public or private corporation which 
is created by the State or under its authority. Legal metaphy- 
sicians, with their turn for the abstract consideration of con- 
crete objects, regard a natural as well as an artificial person 
merely as a subject of legal rights and duties. Because there 
were slaves in very ancient times without legal rights or duties 
it is conceivable that human beings might have a similar status 
even now, and therefore— it is in this way the argument runs, 
and it leaves out of account the humanization of the law during 
the lapse of twenty centuries — we must regard a person, in a 
legal sense, as such, according to Professor Pollock, ‘ not 
because he is human, but because rights and duties are ascribed 
to him. The person is the legal subject or substance of which 
rights and duties are attributes.’’ But, he adds, ‘‘ an individual 
human being, considered as having such attributes, is what law- 
yers call a natural person.’”’ A ‘legal substance’’ is just as 
artificial as a corporate entity and there does not seem to be any 
good reason for describing one as a natural and the other as an 
artificial person. Both of them are legal fictions and all exten- 
sions of personality which include corporations aggregate or 
sole, bodies politic and corporate, municipalities or States, kings 
and parsons, who are corporations at common law and artificial 
as well as natural persons, naturally and legally natural — three 
gentlemen at once as Mrs. Malaprop said about Cerberus — as 
separate and distinct personalities from the persons who com- 
pose them are equally fictitious — mere figments of the imagina- 
tion — sheer metonomy and nothing else. 

Many of the rights and privileges of a person are expressly 
conferred by the legislature upon corporations and are allowed 
them as persons by the courts. While a corporation is not a 
citizen it sues and is sued in the national courts because it is a 
combination of persons with the rights and obligations of citizen- 
ship under provisions of the national Constitution and laws which 
confer jurisdiction upon the national courts over controversies 
between citizens of the different States and, for the same reason, 
a corporation is regarded as a person under provisions of the 
Fourteenth Amendment to the national Constitution concerning 
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due process of law and the equal protection of the laws. An 
artificial person in a legal sense is accordingly a limited person- 
ality as well as an artificial one with such rights and powers of 
personality as are conferred upon it by the positive law and it 
acquires them by reason of its being a combination of natural 
persons and not by reason of the analogy betWeen it and them. 

There is a very close analogy between such an artificial person 
and a State, or the government of a State with a written consti- 
tution, as a corporate charter, which defines and limits its powers. 
Locke adopts the corporate theory of the State and, after him, 
Herbert Spencer adopts it in these words: ‘* The general prin- 
ciple underlying the right government of every incorporated 
body, is, that its members contract with one another, severally, 
to submit to the will of the majority in all matters concerning 
the fulfillment of the objects for which they are incorporated ; 
but in no others. And I contend that this holds of an incor- 
porated nation as much as of an incorporated company.”’ 

The personality of the State, according to Professor Wil- 
loughby, is not a limited one. On the contrary, it has all the 
rights and powers of a natural person and more. It was not 
created by the State; it is the very State itself. It has all the 
powers of sovereignty in its internal affairs as well as its inter- 
national relations and is the sovereign personality in a State. 
‘* Sovereignty belongs to the State as a person,’’ he says, and 
‘it. alone has the power of expressing a command or of deter- 
mining the validity of an existing rule with such absolute author- 
ity that no recourse is admitted to another power either in 
search for the authority upon which such order or command 
is based, or for the ultimate determination of the wisdom 
or moral propriety of the actions thus ordered.’’ Neither 
the wisdom nor the moral propriety of its own acts or the acts 
of those who obey its orders and commands is questionable! 
It is both omnipotent and infallible. Professor Burgess of 
Columbia University has the same view of the nature of the 
sovereignty of a State which is expressed by him as follows: 
‘¢ The State cannot be conceived without sovereignty ; i. e. with- 
out unlimited power over its subjects,’’ and sovereignty is again 
defined by him as ‘original, absolute, unlimited, universal 
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power over the individual subject and over all associations of 
subjects.’’ By reason of its sovereignty the State is the final 
interpreter of the principles of reason and morality for its sub- 
jects, it is ** absolute ’’ and ‘*can do no wrong.’’ ‘* The civil- 
ized States,’’ he continues, ‘‘ have a claim upon the uncivilized 
populations, as well as a duty towards them and that claim is 
that they shall become civilized; and if they cannot accom- 
plish their own civilization, then they must submit to the 
powers that can do it for them. The civilized State may 
righteously go still further than the exercise of force in impos- 
ing organization. If the barbaric populations resist the same, 
a l’outrance, the civilized State may clear the territory of their 
presence and make it the abode of civilized man.””’ * * * 
‘* The civilized States themselves are the best organs which have 
yet appeared in the history of the world for determining the 
proper time for intervening in the affairs of unorganized, or 
insufficiently organized populations, for the execution of their 
great world duty.’’ 

The conclusions of these scientists and the method by which 
they have been reached are identical with the method and con- 
clusions of what is frequently described as the English School 
of Analytical Jurists. Their great forerunner is Thomas Hobbes 
of Malmesbury who was a private tutor in the Cavendish family 
and originally a personal adherent of Charles the Second, and 
a partisan of royalty in its quarrel with the Commons, although 
he consistently adhered to the de facto government of Cromwell, 
when it was established, without any qualms concerning a de jure 
one. Hobbes was both a philosopher and a scientist but he 
gained his chief eminence by his effort to create a science of 
politics. His method and conclusions were adopted by Jeremy 
Bentham and afterwards by John Austin—Bentham as the 
founder of a science of legislation and Austin as the founder 
of a science of jurisprudence—one dealing with law as it ought 
to be and the other dealing with law as itis. While neither of them 
has had any great vogue on the continent and they were almost 
unknown there when Sir Henry Maine published his Early His- 
tory of Institutions both of them have left their impress upon 
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expressed by continental publicists and jurists before and since 
the time of Bentham and Austin but—since the passing of 


‘Hegel—they are not by any means a dominant note of continental 


thought. Professor Willoughby, for instance, derives his polit- 
ical mythology from Jellinek, but their magnified and preterna- 
tural personality has its prototype in the Leviathan of Hobbes, 
represented, upon the title page of his work bearing that name, 
as a composite giant with a body made of human beings who 
holds a sword in one hand and a crozier in the other one, and is 
described by him as a ‘‘mortal god.’’ It ranks very well as 
allegory and has its counterpart in the anthropomorphic con- 
ception of sovereignty in the organization and government of the 
universe, but, like the sun-myths which are an expression of 
natural phenomena, its tendency is to confuse and mislead the 
practical mind and certainly is not a highly scientific form of 
expression. Nevertheless, as Sir Leslie Stephen says, in his 
recent monograph on Hobbes, ‘‘ the Leviathan represents what is 
called the Modern State,’’ and Sir Henry Maine says that Ben- 
tham and Austin and other followers and disciples of Hobbes 
have added ‘‘scarcely anything’’ to his political and legal 
theories. 

The distinctive and fundamental tenet of Hobbes and his 
disciples is disclosed in their conception of sovereignty as arbi- 
trary power upheld by physical force. Before the time of 
Hobbes sovereigns had ruled arbitrarily and maintained their 
arbitrary rule by force but nobody had discovered in these 
exemplifications of sovereignty, which took the form of tyran- 
nies and despotisms in the ancient and uncivilized world, the 
vital principle of political organization, the true and indispens- 
able basis of the State. His English and American successors 
now begin their inquiries into the nature of the modern State 
with the postulate that an essential ingredient in the constitution 
of every State is absolute and irresistible, indivisible and unlimited 
power; and the problem that they set for themselves is, in the 
language of the puzzle department of the newspapers, to find 
where this power, which is otherwise described as sovereignty, 
is lodged. It is the power without which a State cannot exist; 
the test and criterion of its existence; the very breath by which 
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it lives. The precise location of this power varies with 
different countries and different ages of the world. It 
may be lodged in a single person, in a few or several persons, 
in a large or small electorate or some portion of it, or in repre- 
sentative bodies which include within their functions the change 
or amendment of the constitution of a State. The place of its 
lodgment is discussed as a question of law and as a question of 
fact. As its effectiveness finally depends upon the amount of 
physical force that is back of it the question for ultimate deter- 
mination is always one of fact and, as longas wealth and intellect 
and character, as well as mere numbers, must be considered in 
answering it, the answers to the question are inevitably numer- 
ous and inconsistent with one another. Prosessor Burgess says 
of sovereignty in England: ‘‘ First the King was the State as 
well as the government. Then the nobles became the State and 
the King became government only. Then the Commons became 
the State and both King and lords became but parts of the 
government.’ And even Prof. Willoughby — the fidus Achates. 
of Prof. Burgess in these lucubrations — is unable to agree with 
him. 

Law is defined by the analytical jurists in accordance with 
their view of sovereignty as a command, instead of a rule of 
action, and their definition savors of the barracks and the camp 
instead of the forum. It was adopted, with all its implications, 
by Austin, whose military training and experience commended 
it to him. Nevertheless it requires a considerable stretch of the 
imagination to discover any trace of a command in provisions of 
the law for the record of deeds and mortgages, the attestation 
and probate of wills, or the execution of particular contracts and 
instruments in writing, and these provisions of the law are legis- 
lative enactments. Customary law is brought within the defini- 
tion by the aid of the formula that whatever the sovereign per- 
mits he commands, which begs the whole question. 

While, according to Austin, every law is a command, every 
command is not a law. Only commands which are general in 
their import and application rise to the dignity of a law, and 
occasional or particular commands are not entitled to that dis- 
tinction. Maine shows, in his notable criticism of thé analytical 
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jurists, that rulers of many European and Asiatic states and 
empires have had all the absolute power and coercive force of 
sovereignty without ever having issued a general command of 
any sort or description whatever to their subjects. Their whole 
civil life, including all their relations with one another, was con- 
trolled and regulated by hoary custom —a cake of custom, as 
Bagehot describes it— immemorial and stringent usages from 
the obligations of which the rulers themselves were not exempt. 
The formula that whatever the sovereign permits he commands 
is clearly inapplicable to these states and empires where innova- 
tion, by the rulers of them, upon hallowed custom and usages 
sanctioned by rites and ceremonies, would have been sacrilege. 
The Austinian formula is less applicable to the tax-gathering 
empires of the ancient world than the legislating States of our 
own time, and it is used in aid of a definition of sovereignty 
which is, among them or some of them, an anachronism. 
Maine, as a representative of the historical school of jurispru- 
dence also notes a defect in the method of the analytical jurists. 
It is not so much a defect in their method as a defect in their 
use of a perfectly legitimate method which is the method or 
process of abstraction. M. Boutmy, who is a member of the 
Institute of France and principal of the school of political 
science and has been introduced to the English people by Sir 
Frederick Pollock, both the Diceys, and Bodley the English his- 
torian of France, dwells insistently, in a recent work on the 
political psychology of the English people, upon their incapacity 
for the legitimate use of the process of abstraction or correct 
generalizations from premises which are obtained by that pro- 
cess. It is commonly used by Englishmen, according to Bout- 
my, for the verification of propositions that have been previ- 
ously adopted by them. Political economy is, or was, an 
abstract science and peculiarly an English one. It is the science 
of wealth; the wealth of an aggregate of human beings and 
their individual wealth. Political economists discovered a very 
general desire among human beings for the acquisition of wealth 
and they abstracted and eliminated everything else from their 
economic man whose hypothetical conduct and _ tendencies 
formed the basis of their science. What was rejected by them 
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was quite as much entitled to their consideration, even in the 
development of a science of wealth, as what was retained. It 
was entitled to consideration either as modifying principles, or 
as an inevitable interference with the application of them, for 
which due allowance should always be made. Asa result of 
their method, or their use of it, the original English brand of 
political economy suffered a sea change when it crossed the 
channel and is discredited on the continent and elsewhere. 

The modern school of analytical jurists proceeds in a similar 
way — with a noteworthy divergence from it. Instead of be- 
ginning with the wants of an aggregate of human beings, or a 
single human being in whom the wants of all of them are typi- 
fied, they begin with the State. And their State is not an ag- 
gregate of human beings or any organization of them. It is 
not a people or a combination of peoples and it is not a govern- 
ment. It is known by its possession of sovereignty for, with- 
out the possession of sovereignty, it does not exist. In short 
their State is a political entity which is quite as different from a 
real State as Pollock’s legal person is different from a real per- 
son or Ricardo’s economic man is different from a real man. It 
is an entity merely because it is invested by them with functions 
and attributes which are deemed necessary for the existence of 
the State and is a compound of metaphysics and mysticism. 
The wants of the State instead of the wants of the human be- 
ings who compose the State, in the ordinary acceptation of that 
term, are made the subject of political theory among the suc- 
cessors of Hobbes, who in this respect differ from Hobbes him- 
self for he represents the State as a voluntary organization of 
human beings for the protection of themselves from one another. 
The political man of Hobbes is of course just as much an abstrac- 
tion as the modern State but he is more intelligible. 

As the modern State is merely a personification of sovereignty 
and sovereignty is merely physical force as it is organized in the 
State, a classification which includes ‘* the Czar of Russia and the 
King and Commons of Great Britain, the Sultan of Turkey and 
the Athenian Democracy,’’ in the same category, is quite possible. 
It is accomplished by excluding from consideration all the func- 
tions and attributes of State or sovereignty except physical force 
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and retaining it as the common and essential property of State 
and sovereignty everywhere. Not only are history and the tes- 
timony which it offers concerning the origin and growth of in- 
stitutions, the development of national character and sentiment, 
ethnical traits and tendencies excluded from consideration, as 
Maine has indicated in his criticism of the analytical jurists, but 
contemporaneous facts of vital importance are also rejected. 
One cannot have any quarrel with them for discarding the 
«* social compact’’ of their great predecessor if it was ever in- 
tended by him as a historical account of the origin of political 
society, or anything more than a working hypothesis, as it has’ 
been used by the great metaphysicians of Germany. Even 
working hypotheses should of course have some foundation in 
experience and they are practically worthless when out of all 
touch with it. But there is a sense in which the consent of men 
to live together under a common government may be inferred 
from their failure or refusal to live in any other way, and 
Hobbes is entitled to the benefit of that view of his theory. 
His recognition of a law of nature is another element of his 
theory which has made trouble for himself and his followers 
because it is clearly a limitation of sovereignty. 

Much pedantic and unprofitable discussion of the jus naturale 
and the jus gentium of the Roman jurists and the various mean- 
ings and misunderstandings of these terms has been printed but 
a review of it is unnecessary. 

The existence of a law of nature as a rule of conduct and not 
as merely descriptive of an orderly sequence in natural phe- 
nomena is both a historical and contemporaneous fact. Recent 
monographs of Prof. Willoughby and Prof. Scherger of the 
Armour Institute and a more elaborate treatise by Prof. Dunning 
of Columbia University have traced its existence in Greek and 
Roman times and through the middle ages down to the present: 
It has been described as natural justice and natural equity, the » 
divine law and the law of righteousness, the universal law and 
the eternal law and it has been very recently defined by Sir 
Frederick Pollock as the law of reason and by Professor Hol- 
land as ‘‘ that portion of morality which supplies the more im- 
portant and universal rules for the government of the outward 
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acts of mankind.’’ Pollock said, in his lectures before Ameri- 
can Law Schools about a year ago, ‘* it is a living embodiment 
of the collective reason of civilized mankind,’’ notwithstanding 
‘*some English writers, half a century behind their time, still 
maintain the obsolete Benthamite aversion to its name,’’ and he 
further says that ‘* the jurists of Continental Europe, not with- 
out provocation, consider English lawyers lamentably ignorant 
of natural law.’’ All human beings are within the operation of 
that law whether politically superior or inferior according to the 
Austinian terminology and are bound by it, and one is just as 
much bound by it as another. Aggregates of human beings 
are just as much bound by it as the individual members of 
them. The sovereignty of one or a few or the many over the 
subjects of it is accordingly limited by the law of nature and, 
as Mr. James Bryce says in a recently published essay on sov- 
ereignty, it is under the same moral restraints as are imposed 
by that law upon them individually. It can not make lying a 
virtue or chastity a crime any more than it can stay the tides, 
as the political philosophers of Canute’s time would have had 
them stayed by him, or make half a dollar the equivalent of a 
whole one. When Hobbes, who was politically weather-wise 
and whose works, on that account, have a political as well as a 
scientific value, was confronted by the dilemna of an unlimited 
sovereignty as one horn of it and a supreme law of nature as 
the other, he very neatly reconciled the antagonism between 
them by holding that the law of nature is what the sovereign 
makes it. Whereupon Sir Leslie Stephan exclaims: ‘‘ Nobody, 
I believe, ever followed Hobbes in this audacious identification 
of law and morality; ’’ but, evidently, Sir Leslie had not heard 
from our American Universities for Prof. Burgess says: ‘* the 
so-called laws of God, of nature, of reason, and between States 
are legally and for the subject what the State declares them to 
be,’’ and Prof. Willoughby says that the State has the ultimate 
determination of the ‘* wisdom or moral propriety’’ of human 
conduct. 

Maine’s criticism of the modern State as conceived by English 
jurists is really destructive of it. If the elements of a State 
which have been rejected by them are more important than such 
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as have been retained, their conception of the State is practically 
worthless. The rejected elements include everything that makes 
for the individuality of a State. Universality for their State in 
theory is attainable only by regarding different States as in dif- 
ferent stages of progress towards it. But progress is not an 
inflexible law of national or individual life and the State in that 
view of it is merely anideal of the Utopian variety and is not a 
scientific State which is organized on a basis of fact. Even 
if the perpetuity of the State is the chief end of its exist- 
ence history clearly shows that it cannot be absolutely secured 
by a combination of arbitrary power and physical force, and the 
perpetuity of a State that is not governed by reason and moral- 
ity or in short by the law of nature is undesirable. It is not 
recommended by the plea of Hobbes that anarchy is its alter- 
native for it is anarchy itself. 

A State must unquestionably have force enough to execute its 
laws but its laws must also have the support of reason and 
morality or its force will eventually depart from it and find a 
place among the opponents of the State and its laws. 

Our own political organization had its birth in a struggle 
against arbitrary power and arbitrary power is nothing else than 
power which is uncontrolled by reason and morality. It may be 
legal and constitutional and still be arbitrary. Our struggle was 
not against the precise location of arbitrary power in the British 
State or government or against any particular form of State or 
government. It is just as obnoxious when wielded by the many 
as when it is wielded by one or a few; in a democracy as in a 
monarchy or an oligarchy; under the people of France as under 
its aristocracy. It is just as obnoxious when it is exercised by 
great corporations with express authority from the State, or by 
labor unions with the permission of the State, as when it is 
exercised by a king or an emperor. 

The law of nature has always recognized the existence of 
personal rights but it was one of the incidents or results of our 
revolutionary struggle with arbitrary power to bring them to the 
front as fundamental limitations of sovereignty, or as imposing 
upon it duties and responsibilities towards citizens or subjects 
which are the converse of these rights. They are sometimes 
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defined as having been created by the law of nature but they 
logically precede it. They have been described with reference 
to their origin as natural rights and again as the rights of man. 
But they are not purely subjective rights — they also have an 
objective existence which is manifested in acts of resistance to 
the invasion of them. Professor Ross of the University of 
Nebraska naively observes: ‘* There are, of course, no abstract, 
indefeasible rights belonging to man as man, yet it is sometimes 
well to act as if there were.”’ 

These rights that have been recognized by the law of nature, 
form the basis of a political theory as old as the history of 
politics which has been adopted as our own if expressions of 
State and national constitutions and our Declaration of Inde- 
pendence, the decisions of our State and national courts and 
the testimony of our statesmen and jurists are worth anything. 
While we merely appropriated instead of inventing it we have 
given it such prominence as to make it peculiarly our own. 
Englishmen, with the exception of a few like Locke and Spencer 
and others, as Boutmy says, have regarded their rights as the 
concession of sovereignty and as restricted to themselves even 
when founded in human nature. We have legalized many rights 
and legally recognized the existence of other rights which are 
not legalized and made all of them limitations on arbitrary 
power. Our distribution of power between the States and the 
nation and our division of it into legislative and executive and 
judicial power, our State and national constitutions with their 
checks and balances and bills of rights show with what pains we 
have divided and limited the legal sovereignty in our body 
politic. As constitutions are in political theory acts of the sov- 
ereign they are of course revocable at his will or pleasure and 
actual sovereignty is therefore self-limited only. But that 
sovereign or sovereignty which is single and indivisible, unlim- 
ited and illimitable, exempt from all obligitions except such as 
are self-imposed and are therefore revocable by itself, which 
fixes the standards of reason and morality according to political 
and geographical boundaries, whose existence is always a fact 
and never a creation of the law, is actually undiscoverable and 
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is that faultless monster which the world ne’er saw until it 
appeared as the frontispiece for the Leviathan. 

The Supreme Court of the United States by Mr. Justice 
Miller in Loan Association v. Topeka,! said: ‘* Thetheory of our 
governments, State and national, is opposed to thedeposit of un- 
limited poweranywhere. * * * Therearelimitations on such 
power which grow out of the essential nature of all free govern- 
ments; implied reservations of individual rights, without which 
the social compact could not exist, and which are respected by 
all governments worthy of the name. No court, for instance, 
would hesitate to declare void a statute which enacted that A 
and B who were husband and wife to each other should be so no 
longer but that A should thereafter be the husband of C and B 
the wife of D. Or which should enact that the homestead now 
owned by A should no longer be his but should henceforth be 
the property of B.’’ 

While a few English and American courts have asserted 
their power to invalidate statutes because they violate the law 
of nature or natural rights it is impossible to accept their dicta 
without modification as the law. A court, in the cases instanced 
by Mr. Justice Miller, would undoubtedly hold the statutes 
void, but it would found its decision on their unconstitutionality. 
Nevertheless courts habitually interpret and administer statutes 
in accordance with principles of reason and morality although 
they have not the power to set them aside because they are vio- 
lative of these principles. In determining the constitutionality 
of a statute for the regulation of rates, for instance, the deter- 
mination actually hinges on the reasonableness of the regulation. 
Whenever cases are decided upon considerations of public policy 
or bona fides, the prudence or negligence of parties, a proper or 
improper exercise of the police power, the principles of reason 

_and morality are applied to the decision of them. Or, as Pol- 
lock says, ‘‘ our courts have to go on making a great deal of law 
which is really natural law, whether they know it or not. For,”’ 
he continues, ‘*they must find a solution, with or without 
authority, for every case that comes before them; and general 
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considerations of justice and convenience must be relied on in 
default of positive authority. There is no reason why 
they should not be openly invoked, for the alternative 
method of pretending to follow authority where there is 
really none is now discredited. These general considera- 
tions are nothing else than what our ancestors of the Middle 
Ages and the Renaissance understood by the Law of Nature. It 
is not within our province to show here how a term with a ven- 
erable history, and capable of perfectly rational application, 
came, after the disruption of the scholastic traditions, to be 
perverted and misconceived for nearly two centuries.’’ Pollock 
also says that while the doctrine of natural right has been 
repudiated by Englishmen it ‘* can hardly be distinguished from 
the ultimate moral right, admitted by all modern publicists, of 
resisting an intolerably bad government’’ which is all that is 
claimed for it now, and He adds that ‘‘ the omnipotence of the 
British parliament on which English jurists have been too apt to 
build their theories of sovereignty and legislation, is really ex- 
ceptional.’’ In these views he is abundantly supported by the 
German advocates of Natur-recht, whose doctrines have had in 
the work of Prof. Lorimer an able exposition, and by Professor 
Bluntschli who says: ‘* Modern representative government knows 
nothing of absolute power, and there is no such thing upon earth 
as absolute independence. Neither political freedom, nor the 
right of the other organs and elements of the State, are com- 
patible with such unlimited sovereignty, and wherever men have 
attempted to exercise it, their presumption has been condemned 
by history. Even the State as a whole is not almighty, for it is 
limited externally by the rights of other States, and internally 
by its own nature and by the rights of its individual members.”’ 
And his ‘‘ modern State recognizes the rights of man in every 
one.”” 

On the other hand we have in some American universities a 
theory of an absolute State from which all individual rights are 
derived —a modern State of antiquated origin, a theory of a 
state which is provincial and reactionary. In accordance with 
this theory of the omnipotence of the State, legislatures make 
laws instead of discovering laws as in other sciences; they create 
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and distribute rights instead of securing rights by legislation 
which is, or ought to be, as Burke said, merely declaratory of 
them. Any such theory of legislation raises expectations which 
it is impossible to satisfy. It furnishes a scientific or philosophic 
basis for the notion that a legislature has the power to create 
money or fix prices by its mere fiat; to make or destroy the 
prosperity of a country; to change economic laws and social 
conditions at its own will and pleasure. It encourages a depend- 
ence upon the government for relief and protection from all the 
ills of life; it is destructive of self-help. No government can 
satisfy these expectations and as they increase without being 
met a government breaks down in its ineffectual efforts to meet 
them, under the sheer weight of a burden which it is unable to 
curry. 

One of the historical arguments against the doctrine of human 
rights is that it was invented to meet a special manifestation of 
arbitrary power in the eighteenth century and as that special 
manifestation of it has ceased there is not any further need of 
the doctrine. The argument is not historically accurate because 
men asserted their rights as men long before the beginning of the 
eighteenth century without seeking for the origin of their rights 
or caring for it. If the doctrine was not expressly formulated- 
as a theory of the State, as Jellinek says, until the Virginia 
resolutions of 1776, it is one of-those doctrines in which the 
accumulated wisdom and experience of the race then found an 
inevitable expression. The argument that it was a special 
device to meet a particular end evinces an utterly inadequate 
conception of the doctrine. One of the vices of the historical 
methed is that it accounts for a principle by the immediate 
circumstances under which it has been expressed. When 
history discovers that a principle has been used to justify 
a revolution it concedes that the principle may have been 
a very good one for the occasion on which it was invoked 
but other occasions must find a different justification which is 
adapted to their special needs. In this way history, instead of 
discovering principles of human conduct busies itself with the 
discovery of means and ends and their adaptation to one another. 
It devotes itself to the study of opportunism and opportunist 
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methods and policies and is able to discover nothing eise in the 
affairs of men. We are encouraged by it to believe that noth- 
_ing permanent or universal can be affirmed in politics or morals, 
which is a belief in chaos. Prof. Jevons says in his work on 
the State in its relation to labor that ‘‘ the first step must be to 
rid our minds of the idea that there are such things, in social 
matters, as abstract rights, absolute principles, indefeasible laws, 
unalterable rules, or anything whatever of an eternal and 
inflexible nature;’’ and the Nebraska professor with his usual 
ingenuousness says: ‘‘ there are no immutable laws or eternal 
principles limiting the interference of the State or social ego; 
yet there are instincts in human nature which it is prudent to 
respect.’’ Every little incident in the history of the world must 
be studied for itself and without reference to the general trend 
of events with which it is related. Principles which are the 
generalized experience of the human race during the whole 
period of its history are lightly cast aside for the specialized 
experience of a single epoch or a particular event. We are 
invited to seek light for the guidance of our foot-steps upon our 
own bank and shoal of time in the minute analysis of some other 
age which outwardly corresponds with our own age rather than 
in a majestic synthesis which takes within its mighty grasp 
all the ages of the world. The founders of our State and gov- 
ernment recognized that civil liberty must have its foundation in 
general principles and they built their superstructure upon them 
and these principles are just as applicable in the making or the 
interpretation or the enforcement of the laws now as then. 


C. But er. 
INDIANAPOLIS, INDIANA. 
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THE JURY SYSTEM—ITS ADMINISTRATION.! 


This part of our judicial system has for ages been the object 
of attack and defense, and has given rise to most subtle disqui- 
sitions of the great lawyers of the past. I shall not follow 
paths leading to the realm wherein august writers of the law 
have presented the manifold blessings of the trial by jury, or 
have sought to trace the primal fount from which sprung ‘* the 
twelve.’’ To trace its origin would be a fruitless task, and I am 
reminded of what a great English lawyer has written: that - 
Englishmen attribute its origin to Alfred the Great, ‘* to whom, 
on account of his having done much, it is usual to attribute 
everything.”’ 

I shall attempt in this paper to present the practical view ; — 
the actual trial of facts by a jury of twelve men, in which you 
and I daily participate, with a word of sincere criticism of its 
most ineffectual administration. 

Several years ago, the magazines of the country contained 
interesting discussions of this subject. Many holding this mode 
of trial to be unsuited to our present day, and not in keeping 
with its requirements. It was urged, that as the trier of the 
facts, in a cause involving property and important rights, 
dependent on the provisions of intricate contracts developed by 
modern business, the jury selected from the general body of the 
county was incapable of understanding the issues which required 
determination, and the verdict of this tribunal was often, either 
the result of prejudice or the uncertain and irresponsible con- 


1 A paper read before the Bar Asso- 1905 of that State, which enacted a 
ciation of North Carolina by CLEMENT general revision of its jury system very 
MANLY, of Winston-Salem, N. C.,at much in keeping wiih the suggestions 
its annual meeting in 1904. This paper herein made. 
had its effect upon the Legislature of 
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clusion of ignorance. A strong effort was made to adopt a 
different mode of trial of civil causes, and the sugestion urgently 
presented, that in all civil causes the law and facts should 
be left to the determination of three judges learned in the law; 
that the decision of such a court could be obtained without delay, 
would be far more certain, and would be in accord with the evi- 
dence and rights of the parties. So much truth was urged 
against results of trials by jury, and so many instances offered 
of the apparent defeat of justice by the practice of this system, 
a change to some other tribunal for the trial of facts seemed 
worthy of consideration. 

This subject interested Mr. Justice Miller of the Supreme Court 
of the United States, who, as a judge, spoke of the evils of trial 
by jury; —evils resulting, as he contended, from the inefficient 
and unintelligible instructions given the jury by the trial judge, 
arising from legislative provisions, curtailing the powers of the 
judge in charging the jury and rigidly restraining him in his in- 
structions to the jury on the facts of the case. Ina paper 
written late in life by this eminent judge entitled, «* The System 
of Trial by Jury,’’ he remarks, that before he came to the 
bench his experience was such, that had he been called upon to 
legislate on the proper tribunal of civil suits, he would have 
pronounced ‘* the jury system one of doubtful utility,’’ and con- 
tinuing, says: — 

‘¢T should have preferred a court constituted of three or more 
judges, so selected from different parts of the district or circuit 
in which they presided as to prevent, so far as possible, any 
preconcerted action or agreement of interest or opinion, to de- 
cide all the questions of law and fact in the case, rather than 
the present jury system.”’ 

An experience of twenty-five years on the bench changed this 
opinion, and he thus gives his riper judgment : — 

‘* When the principles above stated are faithfully applied by 
the court in a jury trial, and the jury is a fair one, as a method 
of ascertaining the truth in regard to disputed questions of fact, 
a jury is in the main as valuable as an equal number of judges 
would be, or any less. number.”’ 

In this connection, he makes an interesting statement, as an 
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experience of the conference room of the court of which he was 
justice : — 

‘* I have been surprised to find how readily those judges come 
to an agreement on questions of law, and how often they dis- 
agree in regard to questions of fact, which apparently are as 
clear as the law.”’ 

Any serious attack on the jury system has come to an end, as 
ends all false attacks; attacks against a system, the sole support 
of which consists in the unpopular and unjust administration of 
the system; a folly so often indulged in by others than our- 
selves; wherein a principle is sought to be overthrown for acts 
committed in perversion of its truths, creeds denied for errors 
of its believers, and religion scoffed when hypocrisy assumed its 
teachings. In almost all enlightened jurisdictions of to-day, the 
ultimate determination of the suit is the result of two distinct 
intelligences known as triers of law and triers of fact. The 
wisdom of this twofold disposition of legal responsibility is man- 
ifest; it is a division well marked and jealously guarded by 
lovers of constitutional liberty. By common consent triers of 
the law have ever been selected from those following the pro- 
fession of the law, whose lives have been devoted to its study. 

In the trial of fact, no such easy and uniform method has 
prevailed. Many various tribunals have been instituted, and 
many different forms of courts devised, to whom could be 
intrusted this most important branch of jurisprudence. Our 
English, speaking race, since its assumption of place among the 
peoples of the earth, has required that a number of men selected 
from the people, of equality of citizenship with the litigants, 
should determine the facts controverted between them; a prac- 
tice winnowed down to what is, known as trial by jury. I 
know it will not appear stale to speak in commendation of this 
tribunal, devised by the prudence and skill of ages, or to pause 
in contemplation of a system, formed for the determination of 
individual rights; which our older brethren, rich in the treasures 
of experience, regard with proud recollection of their triumphs 
- in the rightful cause, and in generous reflection on their defeat 
for the sake of justice. Yet, the administration of this system 
in North Carolina, to-day, is as bad as it well could be. With 
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the growth of business and wealth, there is now brought into 
the courts litigation of greater complexity and variety; the 
skein of complicated contracts must be unraveled, and the 
novel theories of tort must find remedy. Greater intelligence - 
and stronger character is thus required of our juries; but we do 
not find it. Complicated litigation requires that juries should 
be of men who understand such affairs, and certainly demands 
that a jury should be composed of citizens, at least, of average 
intelligence. Instead, the reverse is true. The juries of our 
several counties are not men of the average intelligence of those 
several counties. This is a grave charge, but so true and well- 
known, it excites no special wonder. Here a wrong is done to 
the State. 

A jury is of no higher degree of intelligence than the mental 
endowment of the men who compose it, and its deliberations 
and verdict must be the result of just such intelligence and 
virtue as belongs to the men who sit in the box. Since the 
dawn of English jurisprudence, in which we find the jury sys- 
tem in use, intelligence has always been considered the chiefest 
attribute of a good juror. 

In the opening chapter of the Commentaries, Mr. Blackstone 
says :— 

‘+ All gentlemen of fortune are, in consequence of their prop- 
erty, liable to be called upon to establish the rights, to estimate 
the injuries, to weigh the accusations, and sometimes to dispose 
of the lives of their fellow-subjects, by serving upon juries. 
In this situation they have frequently aright to decide, and that 
upon their oaths, questions of nice importance, in the solution 
of which some legal skill is requisite; especially where the law 
and the facts as it often happens, are intimately blended to- 
gether. And the general incapacity, even of our best juries, 
to do this with any tolerable propriety, has greatly debased 
their authority ; and has unavoidably thrown more power into 
the hands of the judges to direct, control, and even reverse 
their verdicts, than perhaps the constitution intended.’’ 

It was a maxim of the common law that no man should be 
hurt in his person or property, unless through the judgment of 
his equals, parium suorum, or by the law of the land. Such 
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should be the law in North Carolina. But how brought about? 
I contend that such a condition can obtain only when there 
prevails the rule; that, subject to the ordinary qualifications of 
-sufficient moral character and intelligence, every man in the 
county should serve on the jury as he may be called. To this 
requirement there should be no exemption, — save the officers of 
the court required in its service, — and its practical administra- 
tion would result in just verdicts and even-handed justice; now, 
its constant violation, whether through statutes of exemption, or 
by a perversion of those statutes to selfish ends, results in the 
harsh criticism of the courts, and often in the miscarriage of 
justice. 

Let us consider the law of jury. service. 

In England, all freeholders, whose property rented for ten 
pounds, or leaseholders, the increment of whose land was 
twenty pounds, were subject to jury duty. There was excepted, 
sick and decrepid persons, those under twenty-one years of age, 
and over seventy years, and, by statute and custom, physicians, 
attorneys and officers of the court, ‘‘ all of whom if empan- 
nelled must show their exemption.’’! 

I understand there are, at present, other exemptions in En- 
gland, effected by custom but in almost all instances, the ex- 
emption requires that the parties be actually engaged in the 
excepted occupation. 

In North Carolina our constitutional provisions in regard to 
juries concern only the right of the citizen to trial by jury. 
The legislature fixes the qualification of jurors, and the general 
provision is: All inhabitants of a county who have paid their 
taxes for the preceding year, of good moral character, and of 
sufficient intelligence shall serve as jurors.? 

The exceptions to the statute are as follows: Practicing phy- 
sicians, ministers of the gospel, keepers of public grist mills, all 
regular licensed pilots, members of fire companies and State 
Guard.® 

Officers of insane asylums,‘ telegraph operators,’ druggists,* 


1 Blackstone, page 364. 4 The Code, Section 2269. 
2 The Code, Section 1722-3-4. 5 Acts ’89, Chap. 255. 
8 The Code, Section 1723. 6 Acts ’89, Chap. 289. 
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undertakers,! school committeemen, in compensation for their 
services, are exempt from working roads and serving on the 
jury.” 

This patriotic duty, the highest, perhaps, a citizen owes the 
State, is, with road service, bartered away as compensation for 
duties of a committeeman. Such are the many exemptions, 
which have from time to time crept into our laws. 

On examination of the statutes of all our sister States, with 
the exception of Arizona, Oklahoma, Pennsylvania, South 
Dakota and Virginia, data from which States were not obtain- 
able, the general provisions for jury service are the following: 
qualified voters, of fair character, approved integrity, sound 
judgment, neither mentally or bodily disabled, over twenty-one 
years of age and under sixty; also the usual exception of physi- 
cians, and officers of the court. 

Several of the States have attempted to restrain the privilege 
to white citizens, as Oregon, Nebraska, Maryland and West 
Virginia, but of course ineffectually, since the case of 
Saunders v. State,® holding such restriction a violation of the 
Fourteenth Amendment. Educational qualifications are found 
in the States of Utah, Iowa, Wyoming and Texas. Kentucky 
and New Hampshire exclude from this duty vendors of ardent 
spirits; this latter State confining its inhibition to ‘‘ any person 
interested in the illegal sale of intoxicating liquors, or leasing 
buildings for that purpose.”’ 

This very partial summary of the statutes of the various 
States only serves to show that the general provisions affecting 
the qualifications of jurors are substantially like our own, but 
whether in like way administered I cannot say. 

Let us consider actual conditions in North Carolina. We 
have a system of jurisprudence wisely devised and constructed, 
learned and just judges; a home-loving people of intelligence 
and patriotism; indeed, we have a citizenship of scarce one per 
cent foreign born,— where every man you meet in daily life 
comes of sires who fought for American Independence; a peo- 
ple whose intelligence made for themselves good laws, and 


1 Acts ’97, Chap. 32. 2 The Code, Section 2580. $ 100 U. S. 
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whose laws have been taught them by judges speaking directly 
to them for a century; in truth, a people qualified to make good 
jurors. Why then should we not have justice in our courts? 
If we do not, we know the cause;—a good system badly 
administered. 

I call attention to this evil, knowing that its reform will meet 
with your consideration and sympathy. There may be some 
few of us who can recall, not unwelcomed, verdicts in our 
favor, improperly rendered through ignorance, or more likely 
through prejudice; yet this is not the rule. We all know that 
the cause of justice is better served, our profession more 
honored, and the people’s rights better protected when the ver- 
dict of the jury is in accord with the law and the facts in the 
case. If indeed a selfish interest guides, we know, when just 
verdicts are rendered, that the people assured of just treatment 
in the court house will, in thousands of instances, submit them- 
selves to the care of legal tribunals, where now they forego 
their rights and compromise. The lawyer is more prosperous 
and more honored, in that community, where the people’s rights 
are determined justly and without delay. 

While it is evident to us, that juries in North Carolina should 
be both capable and intelligent, what situation, my friends, con- 
fronts us in almost every court house? Let us frankly and 
truthfully consider it; a panel composed of men of little expe- 
rience in matters necessarily coming before them; so often, of 
men whose only claim to this responsible position is their urgent 
need of the per diem. Is not this true? and equally true the 
logical result; — unjust verdicts. My experience tells me you 
cannot and must not ascribe this condition to venality or even to 
the ignorance or prejudice of the jury; though to that low 
estate do we sometimes fall. Such verdicts are the natural and 
expected results coming from men who have little experience in 
the matters involved in the cause considered. They do their 
best; often deliberating long and earnestly, but having no train- 
ing in, or knowledge of the particular business presented, and 
having no experience in the matters or customs involved in the 
controversy, the end is, and at times it must be, against the 
rightful cause. Consider now the practical administration of 
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our laws and statutes regulating jury duty, and what do we find? 
The jurors are not taken from all the people, but from only a 
part of the people. Statutes either by express terms, or more. 
certainly by a pernicious use of their provisions, exempt a large 
and intelligent portion of the population, and there are many 
exemptions which I respectfully urge, are enacted without just 
reason, and not conceived in the true spirit which should govern 
this service to the State. Of these exemptions, ‘*‘ members of 
fire companies and of the State Guard,’’ deserve our considera- 
tion. These organizations which have the gratitude of the 
people for public service, are not bodies constituted with such 
duties as require exemption, nor do they perform service of such 
character as to demand a release from this important obligation. 
Such exemption is not required for the good of either of said 
organizations, and the efficiency of either would not be affected 
by one or two of its members being in the actual trial of a case, 
even when the company was actually engaged in service; — at 
best a rare coincidence. And, certainly the State does require 
for jury duty the service of just such men, chosen from a strong 
class of its citizens; active men and generally of character and 
intelligence. I am certain that the importance of the obligation 
of jury service was not considered in the enactment of these 
statutes, and I assert that such citizens should not be relieved 
of a duty which they owe themselves and the State, as pay for 
service which they voluntarily give the public. 
While the statutes properly construed take from jury service 
many good citizens, this does not constitute their greatest evil. 
These exemptions are used not only to protect from jury service 
members of these organizations, but offer a safe retreat for all 
citizens of eur towns who wish to shirk this service to the State. 
A small fee paid, and they are enrolled in the list of honorary 
members. It is well known that almost every man of business 
capacity in large towns, where a military or fire company exists, 
becomes an honorary member of one of these organizations with 
the avowed purpose of thus avoiding jury duty. The excep- 
tion to this rule is so rare that when one of these gentleman 
takes his seat in the jury box, without pleading this exemption, 
the court becomes anxious for his safety, and wishes to know 
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what delusion has befallen him. That he may not interrupt the 
flow of justice, he is promptly taken off the jury in the ordinary 
challenges ‘‘ for cause,’’ until he finally fades away in the 
crowd, or gets permanently excused by an amiable court. 

I call your: attention to a fact which many of us have ob- 
served. Considering the average intelligence of the people of 
the county, the best juries are impaneled in those counties 
where there are no large towns or cities, —where these unjust 
exemptions do not prevail; and, for the obvious reason that 
such juries contain the best average of those counties. This 
condition is known to all lawyers of experience, and presents the 
deplorable situation, that in those forums where the most impor- 
tant and difficult litigation must be determined, the most 
incapable juries are impaneled. The farmer, a man of intel- 
ligence and in determining matters of fact arising within his 
own experience as competent as any man, rarely seeks excuse 
from this duty. I do not say why; — whether they are more 
conscientious in their ideas of public service, or have a truer 
conception of their obligation to the State. Perhaps our town 
folks will say country people have not the same temptation; 
that no organization exists in the country which, for a small 
fee, offers the citizen immunity from jury service. This may 
be true but it does not sound well. 

Juries, like all other similar bodies, are most capable when 
composed of men from the different classes of society and from 
different occupations and professions. The body which makes 
the law is most capable, when thus composed, and certainly that 
body which executes the law is most desirable when it contains 
men engaged im different businesses, and of different thoughts ; 
the laborer and the capitalist, the professional man and the min- 
ister of religion. To this theory we all readily assent, yet what 
do we find? The actual percentage shows that in many coun- 
ties of the State, a venire is frequently brought into court, 
ninety per cent of which belong to one gvocation. 

In the county of Forsyth, where its county town, Winston- 
Salem, has forty-five per cent of its inhabitants, the average 
juries show that less than fifteen per cent livein the town. I have 
been told by one or two lawyers from other towns in the State, 
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that with them the percent of town people on the jury is even 
less than that which I have given for Forsyth County. Of 
course such a percentage is out of all proportion to the popula- 
tion from which is drawn the juries, and shows unjust laws, or 
an improper administration of them. Who among us, except in 
instances so rare as to startle us, can recall seeing the chief 
officers of a bank, railroad or other large corporation or business 
firm, owners of cotton mills, foremen of shops, or distinguished 
ministers of religion, sitting in thejury box in the trial of a case? 
And yet, why not? Isthere any lawexempting them? Are they 
exempt from the duties and obligations of citizenship? Have 
these gentlemen business of such personal importance as per- 
mits them to neglect this duty of serving the State in the admin- 
istration of justice? There are thousands of the most intelli- 
gent and best men of the land whose names are not in the jury 
box, or, if so, the infant hand never finds the scroll which 
records their names. These men avoid the court house as they 
would a pestilence, and damn the whole outfit as a mockery or a 
travesty for which they have the supremest aversion. Yet 
stranger than all this; these men are often forced into litigation 
and must submit their rights to the arbitration of juries. With 
what result? Of course with the expected. Then we hear the 
outery, of juries ignorant and corrupt, and of lawyers impos- 
tors and demagogues. The men who decline to give any part of 
their precious time to this important duty rail at and criticise 
juries as incapable and corrupt; a condition which, if it exists, 
this critic has aided to establish. This good citizen never sits 
on the jury, but stands afar off looking on, and with angry abuse 
sees his own rights determined by an incapable tribunal. This 
is true with most of the business men of North Carolina with 
reference to their own individual matters, and equally true of 
those representing corporations; corporations which occupy the 
most important business relations to the public, involving large 
capital and large properties, and employing hundreds of the best 
men of the community. They are often gentlemen of wisdom 
and character, yet they seem blind to their dearest interests and 
seek exemption from jury service not alone for themselves, but 
for every man of intelligence and character in their employment. 
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There seems to be some strange reason for this malady, an 
abhorrence of court scenes or court methods which outweighs a 
regard for their own true interest or their duty to the cause of 
justice. 

A few weeks ago I spoke to one of the most distinguished 
business men in the State, telling him I intended to write thus 
of him in this paper. His reply was: that the business man 
was not alone at fault; that he was kept from the court-room by 
the demagogue lawyer, who made the trial of causes distasteful 
to every honest man. This was no answer to a direct charge; 
and whatever truth, if any, could be found in such an assertion, 

-is entirely due to the disregard of duty by the very man who 
makes the charge. The manner and matter of the every-day 
lawyer is in exact accord with the jury’s sense of things; he 
adopts the manner and the method in the trial of his case which 
he thinks most attractive to those passing in judgment upon it; 
and thus serve his purpose. Enlightened juries would require, 
and most certainly would receive, from lawyers, the full measure 
of consideration which their high sense of propriety demands. 
And we may candidly admit that such a result is not the least 
of good to be derived from the presence on the jury of our best 
citizens. The condition now is wrong, we know it. Let us 
hope the darkest hour is on, and the dawn appears. 

Much more than in former years, the dockets of the courts 
embrace complicated litigation and difficult questions of contracts, 

calling for men of affairs and experience to try the causes, and 
the administration of our jury system demands present attention. 
In his work, entitled ‘* Law and Jurisprudence of England and 
America,’’ Judge Dillon speaks with affection and admiration of 
the jury system properly administered, but after years of expe- 
rience seeing its maladministration, says: — 

‘¢ Juries ought always to be, but very frequently are not, com- 
posed of the better class of citizens in reference to intelligence, 
moral character and business experience.”’ 

No doubt this lawyer, now at the top of his fame, has given 
the subject very great consideration, and with all his varied ex- 
perience in the courts of the States, and of the Federal courts, 
he now holds with tenacious grip to this old and honored insti- 
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tution. He thus tells the profession: ‘* But there never was a 
time, and never a country, where it was so important, as now 
and here, to require juries to be composed of substantial citizens, 
men of intelligence and moral character, and various experiences 
in the affairs of life. If the trial by jury 1s to regain its former 
popularity, the reform must begin here, and to secure it the 
legislature and the courts must work hand in hand.”’ 

The remedy here suggested, demands action, and we must be 
actors. 

Let us be mindful of what content to the people who love 
justice, what glory to our profession who honorably aid in its 
administration, will come in that good day ; — an intelligent and 
just judge sustained and aided in his efforts to find the right of 
the cause, by a jury of the true, the real people of the State. 
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THE LAWYER.! 


The lawyer stands to-day as he has always stood, a product of 
the civilization which he himself exerted no small influence in 
the making. Where there is no law, there is also neither civil- 
ization nor lawyer. D’Aguesseau has called the profession of 
the advocate ‘* as ancient as the magistracy and as necessary as 
justice,’’ and in this statement this profound French lawyer of 
the seventeenth century whose love for loyalty to, and high 
ideals of, the legal profession should endear him to every true 
lawyer, is fully borne out by remotest authenticated history. 
Diodorus Siculus, the Greek historian, who lived in the time of 
Julius and Augustus Caesar, i in his Bibliotheca, which was a 
crude history of the world from the creation to the Gallic wars 
of Julius Caesar, makes mention of the advocate in connection 
with the administration of justice in the courts of law of the 
ancient Egyptians. The Greek and Roman civilizations which 
followed that of the Egyptian, are inseparably connected with 
the name of the lawyer. Demosthenes Antiphon, Lysias, 
Isaeus, Isocrates, of the Anthenian bar, Publias, Marc, Cato, 
Mark Antony the elder, Scaevola, Crassus, Pullius and Servius 
Sulpicius, Hortensius, Junius Brutus, Julius Caesar, and the 
immortal Cicero under the republic, and Quintilian, Pliny, 
Sulla, Africanus, and Julius Secundus, under the empire, of the 
Roman bar, men whose very names are an inspiration to the 
student of the law and whose fame forms the brightest pages in 
the annals of Greek and Roman history. 

Thus the student of the record of human thought and events 
from the earliest dawn of civilization down through the suc- 
ceeding ages wherever there existed a nation that had a govern- 
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ment, and law by which that government was regulated, whose 
people had wrongs to be righted and rights to be defended under 
and by virtue of that law, whether it be in the courts of ancient 
Egypt, before the ‘‘ Dicasts’’ of classic Athens, or in the 
forum of imperial Rome, will find the lawyer a devotee of her 
law, and a defender of human rights in her courts of justice. 
Having then the undisputed records of history as proof of the 
antiquity of his profession — what has been the status of this 
profession among the many and varied callings and vocations of 
men, and in what esteem have the members of this ancient pro- 
fession been held by their contemporaries in the ages gone by? 
This is a question that should not only deeply interest every 
lawyer who loves his profession and desires to hand it down un- 
tarnished to those who must follow and take his place as min- 
isters in the temple of justice, but should be of equal interest to 
all men who believe in a government of law and the equal and 
impartial administration of justice to all men under that law. 
For upon these men known as lawyers, forming a separate 
and distinct class, whose lives and best talents are devoted to a 
special and most exacting work, have been placed in the 
past and must needs be in the future so long as justice survives 
and law reigns, the highest, weightiest and most solemn duties 
devolving upon citizenship, viz.: the defending of life, liberty 
and property of their fellow-citizens and the faithful, fearless 
and impartial administration of justice between man and man. 
From this class is chosen the judge, upon whose decision 
hangs the life, liberty, property and reputation of the citizen, 
the oracle of the law, the arbiter of right and wrong, the high 
priest in the fane of justice, whose power for good or for evil is 
limited only by his conception of the solemn, sacred duties and 
grave responsibilities of his office. From this class comes the 
trusted counselor unto whom with absolute confidence are un- 
bosomed more of the anguish, sorrow and secrets of the human - 
heart, than the confessional, whose aid, counsel and sympathy 
are sought by people in every walk in life, and whose field of 
labor covers every phase of human existence and activity. 
From this same class comes also the brilliant advocate plead- 
ing with sworn fidelity the cause of his client and boldly con- 
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tending without fear or favor for his rights under the law. The 
answer to this question of the status of the lawyer among his 
fellow-citizens might be satisfactorily made by alone giving the 
names of the men who were lawyers and whose acts and repu- . 
tations form the most glorious part of their country’s history, 
Demosthenes and Cicero and their brilliant associates of Greece 
and Rome; Pasquier, Nivelle, Lenoble, Terrasson and the long 
line of distinguished lawyers who both preceded and followed 
them, of France, the brilliancy of whose attainments and dis- 
tinguished services to the State caused the government of France 
to make the members of the French bar an order of nobility 
known as Noblesse de-la-robe; England, the mother of our 
common law, the fame of whose bar is as imperishable as 
English history, the names of whose great lawyers are house- 
hold words wherever the English tongue is spoken; and as to 
our own country the fact that all of the Presidents of the United 
States save six were lawyers, shows the estimation which our 
own people have of the lawyer and his profession. 

Rome has left on record her estimate of her lawyers, when 
she declared in her civil law, that armed warriors, whose weapon 
was the sword, were not the only soldiers of the empire; advo- 
cates, too, fought for Rome, when they exerted their glorious 
gift of eloquence in defending the lives and fortunes of their 
fellow-citizens, in upholding the cause of the poor and A needy, , 
and helping those to right who suffered wrong. 

William Forsyth, of the English bar, in his iateresting and 
instructive work entitled ‘* The History of Lawyers,’’ in speak- 
ing of the French bar says: ‘* Nowhere has the profession of 
the law achieved for itself a prouder position than in France in 
former times. Beside her mailed chivalry stood an order of 
men known as Noblesse de-la-robe, whose only patent of nobil- 
ity was admission on the roll of advocates and from whose ranks 
were taken the magistrates who as members of the parliament 
of Paris represented the feudal court and council of the ancient 
kings. 

‘¢ Tilustrious as are the names of many who have adorned the 
judgment seat of England, none stand higher than those of 
l’Hopital, leTellier and D’Aguesseau, each of whom held the 
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office of Chancellor of France and was the ornament of the cen- 
tury in which he lived; and of those who did not rise to such 
lofty pre-eminence in their profession, many were distinguished 
for their profound learning, their varied accomplishments, and 
their forceful eloquence.’’ The same author thus describes the 
sitting of the parliament which was the Supreme Court of France : 
‘‘ The place of its sittings was the ancient place of the Mero- 
vingian kings, so well known in later times as the Palais de 
Justice, which was given up to its use by Philip the Fair. 
There, in a magnificent hall, richly gilt, and adorned with the 
fantastic forms of the arabesque style of architecture, upon 
which the rays of light fell softened through the windows of 
colored glass, the high court of justice was held. Sometimes 
the king himself sat there on his royal couch, surrounded on 
each side by the judges, who sat upon an elevated bench cov- 
ered with tapestry on which were woven the lilies of France. 
Below this on another hung with the same kind of tapestry, 
which was reserved for the different officers of the court, and 
also as a seat of honor for the senior advocates. In front were 
the benches which were occupied by the younger advocates, 
attorneys, and persons interested in the cause that was going on. 
The hall was filled with a numerous crowd, who delighted to 
listen to the eloquence of the bar; and not infrequently person- 
ages of the highest rank came from distant countries to Paris, 
merely to be present at the sitting of that august assembly, 
whose renown was spread throughout Europe; just as strangers 
flocked from all parts of Greece to hear Demosthenes.”’ 

One of the queens of France speaks thus according to Forsyth 
of the glory of this court of former times: ‘* Then justice in 
full equity was promptly administered by the peers of France 
and royal councilors, appointed as members of the chief and 
sovereign court of the realm, rendering to each his own, exalt- 
ing the good and punishing the bad according to their deserts, 
without sparing any, of which the fame was so great and glori- 
ous throughout the world, that nations and provinces, as well 
those that bordered upon the kingdom as those far distant, often- 
times resorted thither, some to contemplate that administration 
of justice which they deemed rather a miracle than within the 
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reach of human hopes; others to submit themselves to its deci- 
sions in order to have right done them and an end put to their 
serious disputes and high quarrels, and there they found at all 
times equity, justice and faithful judgment.”’ 

The high standard fixed for the English lawyer is shown by 
the expression of England’s greatest queen when she said that 
she wished her advocates to remember that they were counsel, 
not so much pro domina regina as pro domina veritate. The 
above is but a very cursory and superficial indication of the status 
of the lawyer as expressed by those outside of his profession. 

What is the standard fixed by the lawyer himself, for mem- 
bership in his ancient and honorable profession? 

It is indeed most gratifying to the members of the legal pro- 
fession of the present, to know that no man nor class of men in 
the past have fixed a higher standard as a prerequisite to mem- 
bership in his profession than the lawyer himself. 

Cicero, the ideal lawyer, worked untiringly in the preparation 
of himself for admission to the bar of Rome. He studied law 
most assiduously under Scaevola, who was at that time the leader 
of the Roman bar; philosophy under Philo; oratory under 
Molo; logic under Diodorus, and is said to have daily declaimed 
in the presence of his friends in both the Greek and Latin 
languages to perfect himself in the art of public speaking. His 
idea seems to have been, that there was no limit to the field of 
inquiry and study for the student in his preparation for the 
practice of the law, and when in later life Rome crowned him 
with the greatest honors within her gift, he declared that he 
owed it all to his success as a lawyer. Yet Cicero, with all his 
learning, skill and ability, was so profoundly impressed with the 
weight of the responsibility of his client’s cause, that whenever 
he rose to speak in his behalf, declared that he was not only 
disturbed in mind, but trembled in every limb of his body. 
‘* What treasures of science,’’ says D’ Aguesseau, ‘‘ what variety 
of erudition, what sagacity of discernment, what delicacy of 
taste is it not necessary to combine in order to excel at the 
bar? Whoever shall venture to set limits to the knowledge 
of the advocate has never conceived a perfect idea of the vast 
extent of his profession.”’ ' 
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One of England’s greatest lawyers has put the subject ina 
more condensed form illustrating the painstaking labor neces- 
sary to success at the bar, by saying that he who expects to suc- 
ceed in the practice of the law must ‘live like a hermit and 
work like a horse.’’ The history of the lawyer amply demon- 
strates that there is no royal road to success in his profession, 
but that the genius of unremitting labor is absolutely neces- 
sary. 

Innumerable quotations might be given in this connection, all 
to the same effect, of the mental standard fixed for the lawyer 
by the lawyer, but time and space forbid; the following quota- 
tions from great lawyers of the past are given as an indication 
of the standard fixed for the integrity of the bar: Quintilian: 
‘*The advocate will not undertake the defense of every one; nor 
will he throw open the harbor of his eloquence as a port of 
refuge to pirates.’’ ‘* Nor let any false shame prevent him from 
abandoning a cause in which he has engaged under an impression 
that it was just, when he discovers in the course of the trial that 
it is dishonest; but he ought previously to give notice to his 
client of his intention.”’ 

Pasquier to his son: ‘* Do not undertake any cause which you 
do not believe to be good, for in vain will you attempt to per- 
suade your judges if you are not first persuaded of the justice of 
your cause. Combat for the truth, not for victory.’’ 

L’ Aguesseau to the bar of France: ‘‘ Never pride yourselves 
on the miserable honor of having thrown obscurity over truth; 
and more sensitive to the interest of justice than the desire of a 
vain reputation, seek rather to make the goodness of your cause, 
than the greatness of your genius, appear. Let the zeal which 
you bring to the defense of your clients be incapable of making 
you the ministers of their passion, and the organs of their secret 
malignity.”’ 

Sir Edward Coke: ‘*Fraud and falsehood are against the 
common law; and therefore, if the client would have the attorney 
to plead a false plea, he ought not to do it.”’ 

Sir Matthew Hale: ‘I never thought my profession should 
either necessitate a man to use his eloquence by extenuations or 
aggravations, to make anything worse or better than it deserves, 
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or could justify a man in it; to prostitute my elocution or rhet- 
oric in such a way I ever hold to be most basely mercenary, and 
it was below the worth of a man, much more of a Christian, to 
do so.”’ 

Lord Langdale, Master of the Rolls: ‘*The zeal and the argu- 
ments of every counsel, knowing what is due to himself 
and his honorable profession, are qualified not only by con- 
siderations affecting his own character as a man of honor, 
experience and learning, but also by considerations affecting 
the general interests of justice.’’ Like quotations from the 
highest authorities in the legal profession might be given 
indefinitely. There have been many restrictions placed upon 
the lawyer in the past. It is stated by one authority that 
the lawyer was not allowed in the ancient courts of Egypt 
to plead his client’s cause. In Greece the advocate was not - 
allowed to speak in person, before the court, but wrote his argu- 
ment for his client, which was read by the client. Rome under 
the republic allowed the greatest freedom to the advocate, but 
in England, strange as it may seem, on the charge of treason the 
defendant was not allowed counsel in his trial before the jury 
until the year 1695, and then only for certain kinds of treason, 
and it was not until 1747 that all restrictions were removed by 
act of parliament against counsel appearing before the jury for 
the defendant when charged with treason. And it was not until 
the reign of William IV. of England that all persons accused of 
felony were allowed counsel to defend them before the jury. — 
None of the unfortunate victims who were charged with treason 
before Jeffreys were allowed counsel, except to discuss before 
the court some question of law which the unfortunate defendant 
himself might raise, and these instances were few. ll history 
proves that unhappy is the lot of the average citizen of any 
country when the bold, learned, fearless, conscientious lawyer 
is not allowed to raise his voice in defense of his rights. There 
never has been, and there never will be, a more implacable foe 
to tyranny than the lawyer who knows his own rights and his 
client’s rights, and dares to boldly assert them. A partial, 
biased, venal judge should have noterrors for him. Sir Mathew 
Hale when he appeared as counsel for Lord Craven was threatened 
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by an obsequious attorney-general for daring to take the side 
against the government, boldly answered: ‘*I am pleading in 
defense of laws which you are bound to maintain; I am doing 
justice to my client and am not to be intimidated.’’ Noble 
words fitly spoken, declaratory of the spirit that should dominate 
every true lawyer. 

The American lawyer has had the fullest measure of freedom 
of any of his professional brethren. The reason of this is plain, 
viz.: He was one of the principal factors in the making of the 
freedom which he now enjoys. But his freedom is not of a 
selfish kind, for in the making of freedom for himself he insisted 
that all should be free with him, and it is a notable fact fully 
borne out ‘by history that as a rule whenever there has been 
placed the fewest restrictions upon the lawyer in defense of his 

client, there also has his client enjoyed the greatest measure of 
personal liberty. 

It was a lawyer who wrote our Declaration of Independence 
declaring the freedom and equality of all men before the law 
and their inalienable right to life, liberty, reputation, property 
and the pursuit of happiness. 

The groundwork and cardinal principles of our Federal Con- 
stitution emanated from the brain of the lawyer. In the Fifth 
and Sixth Amendments to the same Constitution, which were 
passed at the first meeting of the national Congress, providing 
for presentment before the grand jury; against being twice 
put in jeopardy for the same offense; against defendant being 
compelled to be a witness against himself; against the citizen 
being deprived of life, liberty or property without due process 
of law; against private property being taken for public use with- 
out just compensation; providing in criminal prosecutions that 
the accused shall have the right to a speedy and public trial by 
an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been pre- 
viously ascertained by law; to be informed of the nature and 
cause of the accusation; to be confrontedjwith the witnesses 
against him; to have compulsory process for obtaining witnesses 
in his favor, and to have the assistance of counsel forjhis defense, 
is seen the handiwork of the lawyer; the rights therein secured 
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for himself and his fellow-citizens seem commonplace to us of 
this day and are looked upon by the unthinking and uninformed 
as rights which are always enjoyed by the people, whereas, in 
truth and in fact,the framers of these two sections knew as law- 
yers and as students of history that there was not a right 
therein mentioned that had not been denied the people in the 
past and that had not been bought at the price of the patriot’s 
blood. ' 

Upon no class of lawyers in the world is the necessity more 
imperative to maintain the high standard heretofore fixed for their 
profession, than the members of the American bar. No class 
of men of the original thirteen colonies exerted so potent an 
influence to bring about our Declaration of Independence of Great 
Britain as the member of the legal profession, and none rendered 
more valiant service, whether it be in council, in the halls of legis- 
lation, or upon the field of battle in the struggle that followed 
in defense of the rights set forth in that Declaration. 

Our system of government established by the revolutionary 
fathers was in the main the work of the American lawyer, and 
with few exceptions from the foundation of our government to 
the present time, his hand has guided our ship of State, his 
brain, genius and patriotism formulated her policies. 

The American bench and bar have a record of which every 
American has just cause to feelproud. True it is that there are 
instances where members of the bench as well as practitioners of 
the law have either fallen from the high standard set for their 
profession or never came up to it; these are the exceptions to 
the rule, however, and are the sources from which come much 
severe and frequently unjust criticism of the whole profession. 

To maintain the high standard of our profession, we cannot in 
my humble judgment be too particular in the selection of 
students for the study of the law. The young man who has not 
good judgment, integrity, and ambition to honor the profession, 
industry, and last, but not least, gentlemanly instincts, should not 
be encouraged to enter upon the study of the law. 

The maintaining of the high standard of the American bar is 
a work of the purest patriotism. When we stop toconsider that 
our national government is divided into three co-ordinate 
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branches, viz.: the legislature, executive and judicial, and that 
the nine lawyers comprising the Supreme Court of the United 
States have the power to declare null and void any act passed by 
the legislature and approved by the executive branch, and the 
government of each State of the Union is based upon the same 
system, we immediately realize the necessity of keeping these 
courts of last resort in State and nation above suspicion. For 
once let the people lose confidence in the purity, integrity and 
impartiality of this branch of our government, its early collapse 
is inevitable. Upon a pure, patriotic, fearless and impartial 
judiciary rests the future safety of our country, and he who 
corrupts or attempts to corrupt, or unduly influence the same, is 
a traitor to his country, and one of the most dangerous foes to 
the republic. 

The relation between bench and bar should be one of mutual 
respect and confidence. The duties owing from one to the other 
are reciprocal, and while the advocate is bound by the oath of 
fidelity to the court, and should at all times and under all cir- 
cumstances conscientiously keep the same, yet there are certain 
rights and privileges belonging to him as a lawyer and as an 
officer of the court which he should most carefully guard and 
allow no judge to invade with impunity. It is the bench which 
gives tone to the bar. It is the incorruptible humane, patient, 
just and courteous judge who inspires among the mmbers of his 
bar a love for, and a pride in, their profession, and a feeling of 
admiration, safety and security among his people. There is no 
room at the bar of such a judge for the charlatan and trickster 
in the practice of the law. The legal profession of our country 
has had in the past and has to-day many such judges, and it is 
the right, privilege and patriotic duty of every reputable prac- 
ticing lawyer to insist and fearlessly demand that no other kind 
wear the judicial ermine. The judge who so far forgets the 
high and sacred duties of his office as to descend into the mire 
of politics and use the power which his position gives for the 
purpose of coercing men in their personal or political action is 
a disgrace to both the bench and the bar, the worst enemy to 
our free institutions and should be an object of scorn and con- 
tempt of every honest man. Under our system of an elective 
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judiciary in Pennsylvania, while the candidate for judicial honors 
is bound to enter into politics to a greater or less extent, it should 
be done, however, in a dignified and legitimate manner, but once 
elected and seated upon the bench he should know no party. 
His sole care and ambition should be ‘‘ when he goeth up to the 
judgment seat to put on righteousness as a glorious and beauti- 
ful robe and to render his tribunal a fit emblem of that eternal 
throne of which justice and judgment are the habitation.”’ 
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Mr. FINkELNBuRG, whose portrait appears in this number, was born 
near Cologne, Prussia, April 6th, 1857. He came to this country as a 
youth, receiving his education at St. Charles, Mo. After graduating at 
the Cincinnati Law College he was admitted to the bar at St. Louis in 
1860. He served in the Missouri Legislature from 1864 to 1868, and 
was a member of Congress from 1868 to 1872. Since then, he has been 
the Republican candidate for Governor and for the Supreme Court in 
Missouri, for both of which offices he was defeated. He has been a 
frequent contributor to law publications, and wrote a volume upon the 
‘* Practice in the Supreme Court and the Courts of Appeals of Mis- 
souri.’” 

For more than twenty years Mr. Finkelnburg has lectured at the St. 
Louis Law School, first upon ‘* Contracts,’’ then upon ‘* Constitutional 
Law,’’ and now upon ‘‘ International Law.’’ The same admiration for 
his work, and the same affection for his personality that have character- 
ized his life, have followed him into this field of activity. 

Mr. Finkelaburg’s distinction will always rest with his worth as a 
patriotic citizen, and his work as an active lawyer. A man of decided 
views and of uncompromising virtues, he is without an avowed enemy 
in his whole great acquaintance. A man of rare public spirit, and of 
unabated patriotism, it is safe tosay that no suggestion for his political 
promotion has ever come from him. 

His work as a lawyer has always ranked especially high. Unpre- 
paredness is not to be found in his vocabulary. A splendid mind, 
thorough training, and an unrelenting conscience combine at all times 
to put his antagonist to the test. Some of his briefs are masterpieces, 
and his oral arguments before the courts are remarkable for persuasive 
statement of facts and close reasoning upon the law. 

When, within the last few weeks, his name was mentioned for United 
States District Judge of the Eastern Division of the Eastern District of 
Missouri, the unanimity and warmth with which the bar of his city and 
State indorged him, was a most touching tribute to professional and 
personal worth. His age constitutes the one objection that has been 
urged against him, and this has made more of an impression away from 
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home, where his capacity for work is not so well known. His col- 
leagues at the bar regard his selection in spite of his age as a further 
triumph of merit and deserved popularity. 


Tue Dissentinc Hasit or THE SupREME CourT oF THE UNITED 

Srates. — In the address of William A. Peters of Seattle, as president 
of the Washington State Bar Association at its annual meeting in 1904, 
he speaks of the Merger Decision of March, 1904, in Northern Securi- 
ties Company v. United States as the only decision of the year that 
especially demands the attention of the bar; and that this decision is 
remarkable, rather from the magnitude of the interests involved in the 
litigation than from the enunciation or application of any new princi- 
ple of law; and that it is not marked by a departure of the court from 
its time-honored custom of dissenting on all constitutional questions of 
grave political or economic moment. We quote this part of the address: 
This ‘‘ dissenting habit,’? pronounced to an unusual degree, in the 
above instance, by reason of the great affairs supposedly at stake and 
of the widespread interest with which the decision was awaited 
by the public at large, has provoked from people and the 
press, no little criticism and genuine alarm, that the founda- 
tion principles of our institutions, our laws, our rights and liberty are 
apparently subjects of such uncertain interpretation. 

The incident has led me to give some more or less cursory considera- 
tion to the matter, to find how well founded is the criticism; and if so, 
then to discover whether this want of harmony in the judicial mind 
could be measured or plumbed, its periods of recurrence foretold, or its 
probable paths traced out. 

This I have done partly from idle curiosity, and moved a little no 
doubt by the thought that to discover this was a lodestone to profes- 
sional success. For what is a knowledge of law to an intuition of what 
the court will find the law to be? 

In this inquiry I have covered the period from the organization of 
this court at its February term, 1790, to the October term, 1884, aspan of 
ninety years, beginning with the period of the earliest judicial interpre- 
tation of our Constitution, the days of its infancy, when it was regarded 
with suspicion, distrust and hostility by many, and anxious solicitude 
by all, calling for the wisdom of an expounder, commensurate with, if 
not greater than, the foresight of the designer, covering, too, the 
experimental period of our financial system, engendering disputes 
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between the advocates of national and State banks, and bringing down 
the hot disputes on questions of legal tender, settling the questions of 
States’ rights and Federal limitations, and then the bitter days of anti- 
slavery agitation, secession, civil war, and the trying ordeal of recon- 
struction; down through the founding, at least, of the doctrines of 
commerce between the States. Add to this span a consideration of the 
income tax cases of 1894, the insular or colonial cases arising under 
the Foraker bill of 1900 and the merger case last above referred to — 
these latter presenting if not the-only, at all events the most likely 
instances to prgvoke the display of the partisan bias, to which this 
august tribunal has been subjected during the past twenty years of 
otherwise uneventful peace,—and if in this compass we do not find 
the answer to the problem, we can seek elsewhere in vain. 

In running through these cases I have endeavored to divide them 
tairly in two classes; putting in one class those cases involving ques- 
tions of public moment and of political or partisan differences, and in 
the other those concerning more especially matters of private right and 
of jurisdiction from a non-political standpoint, and questions of practice. 
For instance, in the former class would fall the Dred Scott case, the 
interstate commerce cases, the right of State to impose tonnage duties, 
and taxes upon alien immigration, and the legal tender cases. In the 
latter 1 have placed the Dartmouth College case, the case of the Gen- 
essee chief, defining admiralty jurisdiction, the bankruptcy decisions, 
the ownership of river and lake beds, whether Federal or State. 

In listing these I have endeavored to avoid duplication by omitting 
decisions which were controlled wholly or substantially by former 
rulings and which excluded independent reasoning. And also have 
not treated as dissent cases those where members of the court have 
disagreed as to the reasoning but were unanimous in the conclusion 
reached. 

It appears from this method of classification of such cases as I have 
been able to examine that out of thirty-five original decisions upon 
political or partisan questions there were but six, up to 1884, in which 
the court was unanimous, and twenty-nine by a dissenting court. On 
the other hand upon original questions of private right, admiralty and 
practice, out of 213 decisions during the above period 48 were by a 
dissenting court and 165 unanimous. 

In some of these the dissenting members were in marked minority 
but in most the controlling conclusion is by a narrow margin. In one 
instance at least, that claimed my attention, the court stood four 
opposed to four, when its membership was eight. This involved the 
right of the Federal Circuit Court of the Districts of New York to en- 
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join the erection by a private corporation of a bridge across the Hud- 
son river at Albany which had been authorized by State law, asa 
hindrance to navigation. Singularly enough the judges in circuit were 
divided and certified the question up to the Supreme Court, which 
returned the record with the following frank statement: ‘* This court 
after hearing the arguments of counsel for the respective parties and 
upon consideration of the first question are equally divided in opinion 
and consequently, no instructions can be given to the court below con- 
cerning it.’’ The record is returned below ‘‘ for the purpose of enab- 
ling that court to take action upon them, and such further proceedings 
as the rules of court or principles of Jaw may require.’’ 

Whatever became of the bridge or the man with the steamboats try- 
ing to pass it I didn’t find out; may be he is waiting there yet until 
somebody will discover what his rights are. It is safe to say that the 
lawyer who would attempt to convince these litigants that law is a 
science would have no easy task. 

In what are known as the Passenger Cases! wherein statutes of the 
State of New York and of Massachusetts, imposing taxes upon alien 
passengers arriving in the ports of those States, were declared unconsti- 
tutional by a decision of five judges to four, each individual member of 
the bench wrote a separate opinion, announcing his agreement on some 
points with the majority opinion, and in other particulars concurring 
with the reasoning and conclusion of the majority. For instance the 
reporter states, ‘‘ Mr. Justice Catron concurs in the foregoing opinion 
and adopts it as forming part of his own, so far as Mr. Justice Mc- 
Kinley’s individual views are expressed, when taken in connection with 
Mr. Justice Catron’s opinion.’’ 

Now I submit that this note or explanation of the reporter is subject 
to a motion to make more definite and certain, but a glance at his task 
will show compliance impossible. It is for a wiser head than the 
reporter’s or mine to develop any system out of this chaos. The legal 
tender cases also deserve attention in this inquiry.?, These cases in- 
volved the constitutionality of the legal tender act of 1862. In Hep- 
burn v. Griswold, decided December, 1869, the act was declared invalid 
as to pre-existing contracts, Chief Justice Chase writing the majority 
opinion. The cases of Knox v. Lee and Parker v. Davis argued in 
November, 1869, were reargued several times and eventually decided 
May 1, 1871. And, lo, the statute of 1862, which was contrary to the 


1 Decided in 1849 (Smith v. Turner 2 Hepburn v. Griswold, 8 Wall. 
and Norris v. City of Boston, 7 How. 603; 19L. ed. 513; Knox o. Lee and 
284; 12 L. ed. 702). Parker v. Davis, 79 U. S. 457; 20 L. 
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constitution in December, 1869, was good and valid in 1871, both as to 
pre-existing and as to subsequent contracts. 

It happened that since announcement of the decision in the Hepburn 
case Judge Grier who had stood with the majority against the consti- 
tutionality of the act had resigned and been replaced by Justice Strong 
and an additional justiceship had been created under the law of 1869 
and filled by appointment of Justice Bradley; and so in 1871, without 
any change of opinion on the part of the personnel of the bench, Chief 
Justice Chase found himself writing a dissenting opinion for the 
minority of four against five. 

But the Chief Justice had a more difficult task perhaps in explaining 
how it was, that as head of the treasury, he had successfully pressed 
the passage of the same legal tender act as an administrative measure, 
which now as judge of the Supreme Court he found unconstitutional. 
He frankly meets it announcing that ‘‘ examination and reflection 
under more propitious circumstances have satisfied him that his opinion 
was erroneous and he does not hesitate to declare it.’’ Thus furnish- 
ing a commendable example of independence of thought and frankness, 
if not of consistent reasoning. 

Falling upon the Dred Scott case one would say he had found the 
hidden cause of this judicial dissent in political bias. Here was a 
negro, a slave in Missouri, moving with his master to Ohio, a free 
State, for temporary residence, then returning to a slave State and 
suing for his freedom on the ground that having become a citizen of a 
free State he was such turoughout all the States, and suing in the Fed- 
eral court on the grounds of diverse citizenship, as a citizen of the 
United States. Chief Justice Taney of Maryland, Wayne of Georgia, 
Daniel of Virginia, Campbell of Alabama, and Catron of Tennessee, a 
majority held against his contention for citizenship for any purpose, 
while Justice Nelson of New York, Grier of Pennsylvania, McLean of 
Ohio, and Curtis of Massachusetts, held as squarely and solidly for 
him. ‘The South against the North, the slave States against the free.! 

Ona the other hand, in Ex parte Garland, decided in January, 1867, 
and involving the constitutionality of the act of Congress requiring, 
amongst others, counselors and attorneys of law courts to swear that 
they had never borne arms against the United States or supported or 
aided the Confederate cause — a court made up of six Republican 
appointees and two Democrats held the law unconstitutional, at least 
as to Garland’s case — this was a pet measure of the war party and the 
public temper in 1867 was more bitter from the sorrows and losses of 


1 Dred Scott v. Lanford, 15 L. ed. 691, decided 1856. 
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civil war than from the inflamed arguments of party strife ten years 
earlier. 

Turn now to the important cases of our own and more recent expe- 

rience. The income tax cases of Pollock v. Farmers’ Loan and Trust 
Company, and Htde v. Continental Trust Company, decided in 1894, 
The question here involved was the construction of the act of 1894, 
imposing a tax on rents or income of real estate as being a direct tax 
not apportioned according to representation and therefore against the 
Constitution. Again a party measure, and one which had been tried 
out in many a turbulent political campaign. The court passing upon 
upon it was made up of six Republicans, the predominant party, and 
three Democrats. The act was declared unconstitutional in an opinion 
by the Chief Justice, a Democrat, with whom concurred one of the 
remaining two Democrats, and three Republicans. This was the stand- 
ing of the judges on the rehearing of the case. Upon the first argu- 
ment, at which one of the judges did not sit, there were but two 
dissenting, the absent judge joined the dissenters and another had 
changed his view since the former hearing. 

In the insular cases decided in 1900, determining the status of Porto 
Rico and similar territory acquired as the result of the Spanish-Ameri- 
can war, and being again directly the construction of a party meas- 
ure—the Foraker bill—and involving a tariff issue, the same 
members who sat in the political party being aligned with the majority 
of the court, and the other two with two Republicans dissenting. 

In the merger case, it is true, the members of the court were divided 
on almost strictly party lines, three of the minority political party 
standing with one of the predominant party against five of the latter. 

This substantial division of opinion in this case is worthy of passing 
note, in view of the fact that all of the judges base their arguments 
upon the definition of interstate commerce laid down by Chief Justice 
Marshall in the case of Gibbons v. Ogden, which has formed the funda- 
mental principle of the law on this subject for all subsequent time, and 
in this case of Gibbons v. Ogden there was no division of opinion, 
although the court as then constituted was more given to disagreement 
than any combination of members before or after. 

To segregate, or tabulate, these cases of divided opinion in any 
statistical manner on the basis of the political faith of the members of 
the court is a hopeless, if not impossible task. Whig is allied with 
democrat in opposition to whig and democrat; democrats stand with 
republicans and the latter are divided against each other; anti-impe- 
rialist joins with imperialist in projecting the bounds of the constitution. 
The presence of party bias as suggested in the merger case and 
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clearly apparent in the Dred Scott case, proves upon wider examination 
of decisions to be, in fact, of rare occurrence. On the contrary, so 
many are the decisions in which the judicial opinions are directly op- 
posed to the tenets, doctrines and measures of that political party to 
which the writers of those opinions owe judicial preferment, that the 
conclusion is irresistible that while this division of judicial opinion oc- 
curs most frequently in cases involving questions of political nature, in 
the sense of party doctrine, these opinions themselves are not colored 
by partisan prejudice or personal bias. 

While the rights and liberties of the individual and the methods of prac- 
tice, whereby they are asserted and maintained, have ever received of 
this court the full consideration to which they are entitled, yet matters 
of great public moment and the larger questions of constitutional in- 
terpretation, affecting the foundations of government, have necessarily 
called forth a conscientiousness of research and an earnestness of con- 
sideration proportioned to the far-reaching effect of their decision. 

So Justice Daniel prefaces an apparently reluctant dissent, saying, 
‘* Differing from the majority of the court in the decision just pro- 
nounced, I might nevertheless have been disposed to acquiesce in that 
decision, had it related to questions merely of property or of individual 
interests ; but embracing, as it does, a construction of the Constitution, 
and annulling at the same time a legislative act of a sovereign State, I 
cannot feel warranted in yielding by silence a seeming approbation of 
conclusions which my judgment entirely repels.’’ 

The graver the responsibility the more serious the thought, the more 
tenacious the thinker of his conclusion, but not to exploit the political 
views of the individual or to justify himself before his party; his ap- 
pointment is subject to no party’s pleasure, it is for life, he has no 
party butthe nation, no future but the honest fulfillment of his high office. 

Says Judge Field in his farewell address upon retirement from this 
bench: ‘* As I look back over the more than a third of a century that 
I have sat on this bench, I am more and more impressed with the 
importance of this court. Now and then we hear it spoken of as an 
aristocratic feature of a republican government. But it is the most 
democratic of all. Senators represent their States and representatives 
their constituents, but this court stands for the whole country. * * * 
It has indeed no power to legislate. It cannot appropriate a dollar of 
money. It carries neither purse nor the sword. But it posseses the 
power of declaring the law, and in that is found the safeguard 
which keeps the whole, mighty fabric of government from rushing to 
destruction. This negative power, the power of resistance, is the only 
safety of a popular government.”’ 
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Approaching this subject somewhat as an idler, I have stopped to 
wonder at the patience, the tireless research, the wisdom, the calm 
judgment in times of national panic that characterize the opinions of 
our Federal judiciary as a whole whether these be by a divided or an 
unanimous court and I am brought to confess that this tendency to dis- 
sent is less an indication of weakness in this branch of our government 
than an earnest of the deep feeling of responsibility with which this 
high trust is fulfilled and that there is indeed justly due, that implicit 
obedience, that profound respect with which the people have ever 
bowed to the decisions of this last arbiter of their rights and liberties. 


May 1s THE Oprnton MontH IN THE SupREeME CourT oF THE UNITED 
Srates. — That tribunal will meet on the Ist, 15th and 29th days of 
that month, solely for the rendering of opinions, and then will adjourn 
until October 2. Since the Circuit Court of Appeals has been estab- 
lished, at which many of the cases terminate that formerly went to the 
Supreme Court, the latter body cleans its business up pretty well with 
the close of the year. It carried over only five cases last summer. It 
is estimated that May will open this year with about forty cases on 
hand, on which opinions will be handed down, in most, if not all, dur- 
ing that month. 

Monday is always opinion day in the court, regardless of the month. 
That often makes the little room which used to be the Senate chamber 
of the old Capitol the, center of attraction, even when Congress is in 
session at both Houses. There is a finality about the decisions of the 
Supreme Court which makes the conflicts of the legislative chambers, 
by comparison, seem tame and trivial. Justice Miller once said that 
the Supreme Court had ‘‘ no army, no navy, no purse, no patronage, 
and no officers, except its clerks and marshals, and they are appointed 
by the President and confirmed by the Senate.’’ And yet without 
these weapons, its edicts are obeyed, when it curbs the action of Presi- 
dents, annuls the laws of Congress, or sets limits to the powers of the 
Federal Government. The impressiveness with which its findings on 
history-making questions are announced suggests the day when some 
great court of the nations shall sit at The Hague and pass down deci- 
sions by which the nations of the world will abide as complacently as the 
litigants before this tribunal, to which questions now come from a 
tremendous stretch of territory, as well as from islands over the sea. 

Attorney-General Garland, who in the latter years of his life had an 
extensive practice before the court, used to tell a story of walking away 
with Justice Harlan, who is the great figure on that bench to-day, at the 
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close of a Monday session. ‘‘ How do you feel to-day?’’ cheerily asked 
the great Kentuckian. 

‘Pretty bad,’’ was Garland’s answer. ‘‘ Five of my cases were de- 
cided, and I lost every one of them.’’ This led Mr. Harlan to relate 
from his varied experience an estimate which he had formed of the 
lawyer who lost cases. He declared that the controversies in which 
chances of success were the smallest went to the best lawyers, so that 
their percentage of failure was almost sure to be larger than that of 
inferior men. This did not wholly comfort the Arkansas attorney, who 
recalled that there were some big men on the other side of the cases 
which he argued. 

The Supreme Court does not facilitate the work of the press, in its 
internal arrangements. Note-taking is not allowed in the court, except 
by the representatives of the pre + associations. Even their facilities 
are poor. The justice who delivers an opinion reads it from a proof 
which is usually the only one in existence. This, often with number- 
less emendations, is sent as soon as it has been read to the printer, 
who is not the public printer, but the proprietor of a small private 
establishment, which has always done the business of the court. 
Secrecy is in the highest degree essential, and the court doubtless feels 
that it can control the employés of a private concern much 
better than it could those of the national establishment, who, should 
they get into any trouble on this account, might have to go to see 
their senators to save themselves from dismissal. The great court 
wants a better control over things than that, and so it has its own 
printer. 

But it would be a great convenience if opinions could be *‘ slipped ”’ 
to the press as soon as they are delivered, and eventually, to accord 
with the spirit of the times, this will seemingly have to be done. Now, 
in decisions of the most far-reaching moment, the public may read an 
abstract of an opinion, which the press association carries, oftentimes 
secured with considerable difficulty, and then the public must wait 
three or four days until the printer has completed his work before the 
real text is available. In the rapidity of present-day printing, slips 
should go out simultaneously with the rendition of the opinion. Per- 
haps when the court gets its new building it will have its printing office 
in its own basement, where the employés who were setting up in 
advance these epoch-making decisions, which might mean millions of 
dollars in the stock market, could toil under physical restraint, like 
that of the goldworking employés of the mint, so that a leakage would 
be impossible. — Lincoln, Washington Correspondent of the Boston 
Evening Transcript. 
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Fravuputent Crams Acainst Fire Insurance Companies. — Fire 
insurance companies are more exposed to fraud than almost any other, 
says Sir Henry Hawkins in his Reminiscences. They vainly endeavor to 
protect themselves by conditions in their policies against rogues; it is 
bad in their own general interests even to fight a rogue when they are 
sure of him. An insurance office that drags its customers into a law- 
court rather than pay the amount they have insured for does not tempt 
others to come to them. Consequently unjust claims are continually 
coming in, and in many instances satisfied. 

But there are many times when it is necessary even for an insurance 
office to resist, and I was retained in one of them for the company. 
The plaintiffs in the action were clothiers who sold ready-made clothes, 
and their premises having been burned down, they made an enormous 
claim against the insurance office, and alleged as a part of it that they 
were possessed, when the fire took place, of a very large number of 
suits of clothes. 

Without the smallest apparent object I elicited that there were piles 
on piles of trousers, and nearly all of them had brass buttons. Ready- 
made clothes in this firm had all brass buttons as a rule. 

Having elicited this, I pointed out that, although the most careful sift- 
ing of the debris had taken place, not a button had been found, and 
had the trousers been there innumerable buttons must have remained 
amongst the salvage. 

The trial was not concluded on that day, and on the following morn- 
ing hundreds of buttons partially burnt, were brought into court by the 
Jew plaintiffs. 

Cockburn, Chief Justice, was not long in appreciating this mode of 
furnishing evidence after its necessity had been pointed out, and he 
asked : — 

‘How do you account for these buttons, Mr. Hawkins? You said 
none were found.’ 

‘ Up to last night, my lord, none had been found.’ 

‘But these buttons have evidently been burnt in the fire. How do 
they come hefe?’ 

‘On their own shanks, my lord.’ 

Cockburn agreed, and so did the jury, on a verdict for the defend- 
ants. S. Joyce, Q. C., was my opponent. 


TriaL anv Verpict By Newsparer.— The murder of Mabel Page 
on March 31, 1904, startled New England more profoundly than has 
any crime for many years. She was a highly respected woman forty- 
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one years old living in Weston some twelve miles from Boston, with 
her father, who had formerly been a prosperous business man of 
Boston, but having met with reverses had retired to his summer home 
in Weston. Besides these two there were in the family, a son, Harold, 
about thirty-five years of age, a graduate of Harvard, employed at the 
South Terminal Station in Boston; and a single servant who had been 
in the family several years. On the day of the murder Miss Page 
was alone in the house, the other members of the family being out of 
town. The father returning home about half-past two o’clock in the 
afternoon found the dead body of his daughter on the floor of her 
room on the second floor. The autopsy showed a deep wound in the 
back, one in the chest and others on the neck and hands, all apparently 
made with a knife. Nothing in the house was materially disarranged, 
and nothing missing but a small sum of money from a drawer in the 
living room and two stick pins, one of which was in the form of ashield 
with a crown on top with a design including the coat-of-arms of the 
various Canadian provinces. It was a type impossible to duplicate in 
Massachusetts. There was found a note written by Miss Page on 
paper torn from a block, evidently intended for her father, which read: 
‘*Have just heard Harold is hurt and is at Massachusetts Hospital. 
Have gone in twelve o’clock. Will leave key of front side door 
with key of barn stairs. Will telephone to Mrs. Bennett,’’ a neighbor 
whose telephone the Pages sometimes used. The murderer had left a 
fictitious address written on paper from the same block, on her gloves 
and veil. 

. Charles L. Tucker, twenty-four years old, living in Auburndale, a 
mile or more from the Page home, was arrested and charged with com- 
mitting the murder. He was without employment atthe time. He had 
been for several days endeavoring to raise money by selling or pawning 
his personal effects. He was slightly acquainted with Harold Page. He 
was seen going in thedirection of the Page house about noon of the day 
ofthe murder. Early in the afternoon of the murder he dropped a knife- 
sheath from his pocket while riding a little distance over Weston bridge 
in amarket wagon. The sheath bore the imprints of teeth peculiar in 
shape, and it was later shown that Tucker’s teeth exactly fitted into 
them. Tucker, before he was finally placed under arrest, made 
numerous false statements about the sheath and knife, acknowledging 
the sheath was his but supposing that the officers had taken it from his 
overcoat pocket, denied he had the sheath with him on the day of the 
murder, and declared he had not owned a hunting knife for years. 
Before the interview with the officers was finished, other officers who 
had been searching his room came in with the blade of the hunting 
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knife broken in three pieces and much chipped and bent, and filed, 
which they had found in Tucker’s pocket. . Tucker then acknowledged 
the knife was his and that he had broken it for fear it would connect 
him with the murder. The knife fitted the sheath, and the testimony 
of all the medical experts called for the defense, save one, was that 
the wounds could have been made with such a knife; while all the 
medical experts called by the government testified that the wounds 
must have been made with a knife of that shape. A stick-pin was also 
found in the same pocket with the pieces of knife. The testimony 
was conclusive that this stickpin was one of those taken from Miss 
Page. 

Tucker was indicted for this murder, and he was placed on trial 
January 2, 1905. The trial lasted twenty days and resulted in a verdict 
of guilty of murder in the first degree. The State, as in all cases where 
the accused is not able to pay the expenses of trial, provided counsel 
for Tucker of his own selection, summoned such witnesses as he 
desired, and authorized the defense to employ as many experts as were 
employed by the government. The trial was conducted with the dignity 
usual in the courts of Massachusetts. The jury, which was one of un- 
usual intelligence, twice returned to the court for further instruc- 
tions upon the law as to deliberate murder. The court consisted 
of two members of the Superior Court, of great experience and 
ability. 

The defense moved for a new trial which was denied; but while this 
motion was pending one of the daily papers of Boston day after day in 
editorial comments and reporters’ columns criticised the jury and con- 
tended that the verdict was wrong and that the accused should be dis- 
charged. This newspaper has a large circulation. It is much given to 
cultivating the sensational matters. Its opinions are changeable and 
are not much regarded. In this instance, at least, it acted vigorously 
upon the idea that the true way to try a man charged with a great crime, 
is not by the jadicial tribunal provided by law, learned and experienced 
judges with a jury of twelve men, but rather by a newspaper office, 
the reporters finding the facts and the editors ora single editor writing 
the opinion and briaging in the verdict. 

The attorney-general of Massachusetts, Herbert Parker, who had con- 
ducted the prosecutionin behalf of the commonwealth, recently, before 
the Twentieth Century Club, spoke at length regarding the proper func- 


1 A very good account of this‘trial 1905, by Hugh Bancroft, Esquire, of 
(not, of course, a full report) may be Cambridge, Mass. 
found in the Green Bag for March, 
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tion of the press in commenting upon pending trials. He said in 
part: — 


Now, I would not have you believe that lam complaining of the service the 
press renders. No man is more ready than I to realize what a potent factor for 
good it has been in our community; and if, as recently I have had occasion to 
observe, a reputation for such sagacious, responsible comment upon public 
affairs has all been lost through the madness of ove midnight, that reputation 
emerging the next morning in a mad appeal to lawlessness, I speak of it as a 
momentary vagary of judgment, and I trust that, though the throne of reason 
is still tottering, reflection may bring it to a firm base, and that the newspaper, 
if rightly claiming that it was of influence upon the public thought, will regain 
by remorseful repentance the position it has lost. 

My friends, the press of Massachusetts includes no editor or newspaper 
that would not denounce, with the most portentous, overwhelming and con- 
vincing words, the evils of what is popularly known as lynch law. But when 
a paper assuming to exercise the responsible guidance of the public mind— 
when it rightfully assumes that it has attained to that position by good and 
sound public service, so that that which is there printed will have the pre- 
sumption of wisdom, good faith and fidelity to the public interest — when it 
declares that one who has been adjudged guilty after the most exacting test of 
the most liberal and enlightened jurisprudence the world has ever known, and 
in word and in spirit advocates the taking of the convict from the hand of the 
law to set him free, because it denounces the just conclusions of a Massachu- 
setts tribunal, it is morally no whit or tittle better than the mad advocacy that 
would urge, excite and move a maddened populace to take from the hands of 
the law — the just hands of the law — one who is awaiting trial and to take his 
life. 

It diff-rs in morality, differs in wisdom, differs in sound sagacity in no 
single particular when iu the one case it advocates taking a man from the 
law and settiog him free, and in the other case advocates taking him from 
the law and sending him to his death. In either case it is an assault upon 
the integrity of the law; in either case it is an appeal to that lawless spirit 
which always obtains in every community, but which in every good commun- 
ity is kept under restraint, so that it never reaches the danger point by reason 
of the safe reserve that always abides in the reflecting, thinking people of any 
intelligent community. 

I have not ventured to speak publicly of this matter before, but I deem it 
fitting and proper that I should discuss it in the presence of you gentlemen. 
Ispeak for the moment by virtue of the charitable judgment of my fellow- 
citizens, with the authority of a law officer of this commonwealth. I speak, 
when I say this to you, not merely as a thinking citizen of the commonwealth, 
believing that Iam calling your attention to a gross outrage upon the system 
of jurisprudence which we in Massachusetts believe to be well founded, fit to be 
maintained, and proved by long years of its administration a measure which 
secures justice between man and man and the maintenance of the law. 

Our law regarding improper newspaper comment on pending cases is not 
to protect the mere personal dignity of the presiding justices, not to keep in 
their power a personal prerogative, and not to exalt them unduly above their 
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fellows, but it exists that the citizen shall have the fullest protection. The 
maintenance of the courts, the purity of the courts, the vigor of their de- 
crees, the justice of their adjudications, we of Massachusetts hold as sacred 
as our religion. 

I pray you to believe that the courts of Massachusetts, though they be 
only human tribunals —though they make findings of fact and determine 
issues only through the fallible processes and standards of our fallible human- 
ity — and that the precepts and principles of the law are founded, as here 
established and maintained, upon the very precepts of the Almighty himself. 
And I believe that no vested priest of God ever more faithfully served his Mas- 
ter and his Maker than does the judiciary of Massachusetts serve the spirit, 
the genius and the purpose of an eternal law. 


In closing the attorney-general urged that the press of Massachusetts 
be mindful lest an unmindful, impatient or too eager word from it pol- 
lute or poison the fountains of justice. ‘‘ Let them remember,” said 
he, ‘‘ that as they have grave responsibility, as they are held right- 
fully to the standards of the high intelligence of which they are the 
exponents, and to which they have attained, they will be held to the 
responsibility which the statutes involve. Let them see to it that by 
no hasty or inadvertent word, in making comments on a case concerning 
which they have no responsibility of adjudication, they mar that per- 
fect justice between man and man which the courts of Massachusetts 
are established to protect.’’ 


Tue Courts IN THE AMERICAN SysTeM OF GOVERNMENT. — This was 
the subject of the remarks made by Mr. Justice Harlan at the banquet 
of the Presbyterian Social Union of Philadelphia, March 27, 1905, in 
response to a toast. We quote the part relating strictly to this 
subject: — 


The judiciary, it is safe to say, is the balance-wheel in the complex machin- 
ery by which the American governmental system is operated. It is well for 
liberty that our American governments rest upon the consent of the gov- 
erned — a principle which is the foundation rock upon which our free institu- 
tions rest. Without that principle as the basis of government, our social 
organism would be in constant danger of disintegration, and consequently, our 
liberties would always be in peril. But, vital as is the principle that free gov- 
ernment can not long survive apart from the consent of the governed, equally 
fundamental and vital is the doctrine that the judicial department must, in all 


’ essential! respects, be separated from, co-equal with, and independent of, the 


other departments of government. This has become an accepted doctrine in 
this country. It is recognized not only in the Constitution of the United 
States, but in the constitution of each State of the Union. No one at this day 
is so bold as to suggest its elimination from our governmental system. 
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Let me refer briefly to the circumstances under which that doctrine was 
embodied in our American constitutions. Guided by what was then the 
experience of mankind, Montesquieu said, shortly before the Revolution, that 
there could be no liberty where the legislative and executive powers were 
united in the same person or body of magistrates, nor any real liberty if the 
power of judging was not separated from legislative and executive powers. 
This, it is supposed, was said with special reference to the institutions of 
Great Britain, which Montesquieu greatly admired. Yet Great Britain has 
never so organized its departments of government that the judicial department 
can, in a real, substantial sense, protect itself against the encroachments of 
the legislative department. 

In Magna Charta, in the Petition of Right, in the writ of habeas corpus, in 
the Declaration of Rights, and in the Act of Settlement, Great Britain possesses 
muniments of freedom to which its people point with pride. They embody 
those guarantees of life, liberty and property, which our ancestors of the revo- 
lutionary period claimed as their birthright, and for the violation of which they 
sprung to arms in 1775, defying the authority of the then most powerful of 
nations. But all the priceless privileges that inhere in Anglo-Saxon freedom 
could at any time be taken from Englishmen by an ordinary act of legislation. 
Apart from the statutory enactments and established usages, and the decisions 
of the courts based upon such enactments and usages, there is no such thing as 
a constitution of England. And those statutes, judicial decisions and usages 
may be abrogated by Parliament whenever it chooses to do so, ‘‘ in exactly the 
same way as it can repeal a highway act or lower the duty on tobacco.”’ The 
English Parliament is omnipotent, because in it, as Bryce also says, dwells 
“the whole fullness of popular power.’’ Parliament can abolish any institu- 
tion in Great Britain, and no judicial tribunal, not even the House of Lords 
when sitting as a court, could dispute the validity of such action. We have 
the authority of Blackstone for saying that “‘ what the Parliament doth, no 
authority on earth can undo,’’ and that ‘‘ the power of Parliament is absolute 
and without control. 

Some years since I held a conversation with a distinguished English judge of 
blessed memory. We naturally talked about our respective countries. He was 
as proud of being an Englishman asI was of being an American. He referred 
to the United States and to its institutions in terms of praise and admiration. 
Yet he said with perfect frankness: ‘‘My dear Judge, I wish my people had 
a government in some respects such as your people have; that we had a court 
such as yours is, with authority to say to all other departments of the govern- 
ment, indeed to States and to the people as well, that they shall not pass be- 
yond the limits prescribed by the Constitution.”’ In reply I said: *‘ Suppose 
Parliament should, by an act of legislation, order the sale of Mr. Gladstone’s 
estate at Hawarden and direct the proceeds to be placed in the British treasury 
for the use of the government, without making any compensation to the owner 
of the property; what would the English courts say as to such a legislative 
enactment? He responded: “They would obey it; for all governmenta 
power in England is vested in Parliament. What Parliament declares 
to be law must be accepted without question. No court can declare one of its 
enactments invalid, however contrary it might be to the principles of liberty.’’ 

Such was the situation in the mother country when our fathers established 
the present form of government. When it became evident that a breach be- 
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tween the colonies and Great Britain was inevitable their minds were necessarily 
brought to consider the fundamental principles that were essential to the suc- 
cess of free government. 

In May, 1776, there assembled in Virginia, a body of men remarkable for 
their high character, ability, wisdom and patriotism. They had convened for 
the purpose of establishing a Constitution for a free, independent common- 
wealth, whose people had determined to free themselves from the tyranny of 
Great Britain. Onthe 12th day of June, 1776 — prior, you will observe, to the 
Declaration of Independence — George Mason, a member of that convention, 
reported the famous Virginia Bill of Rights. It was the work of his hands, 
The original is still in existence. In that memorable document you will find 
the broad declaration that the legislative and executive branches of the govern. 
ment should be distinct from the judicial department. This Declaration of 
Rights was followed by the Virginia Constitution of June 29, 1776, which was 
also mostly his work. In that instrument is contained the explicit provision 
that ‘‘ legislative, executive and judiciary departments shall be separate and 
distinct, so that neither exercise the powers properly belonging to the other.” 

So that in the Virginia Bill of Rights and in the Virginia Constitution of 1776 
you will see one of the foundation stones of our governmental structure. It is 
an interesting fact that for the first time in all the history of the Anglo-Saxon 
race, in any official governmental document, you will! find in these Virginia 
documents a distinct recognition of the principle that the separation of the 
judicial department of government from other departments was essential to a 
free government. 

Jefferson said of Mason, who framed the Virginia Bill of Rights, that he was 
‘‘of the first order of greatness; ’’? Madison, who never indulged in extravagant 
expressions as to measures or men, said that he possessed ‘‘ the greatest powers 
of debate of any man he had ever seen or heard speak.’’ Let me say, in pass- 
ing, that it has come down from the time when Mason lived, that such was the 
majesty of his appearance, and so high was the estimate of his ability and wis- 
dom, that when he appeared in any assemblage of Virginians he was instantly 
recognized as the first man there, unless Washington, the foremost man of all 
the ages, happened to be present. And yet there is no monument to Mason at 
the National Capitol, nor, as I believe, elsewhere in our country. 

Our country promptly followed the example of Virginia, and ali now agree 
that by constitutional provisions the judiciary department should be made 
separate and independent of the other departments of government. This doc- 
trine has been particularly exemplified in the provisious of the Federal Consti- 
tution. That instrument clearly indicates the relation of the courts to our 
system of government. Our fathers recognized the fact that the accumulation 
of all powers in the hands of one branch of the government, or in the hands of 
one set of men, was of the very essence of despotic government, or of a gov- 
ernment capable of exerting despotic power. Hence, by the Constitution, 
with a few unimportant exceptions, the legislative power of the United States 
is distinctly vested in Congress; the executive power with equal distinctness 
is vested in the President of the United Srates; and, with like distinctness, the 
judicial power is vested in the Supreme Court and such inferior courts as 
Congress may from time to time establish. And to secure the peace of the 
country, and to guard the people against the evils aud dangers of conflicts in 
the exercise of powers by different departments of the Federal and State gov- 
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ernments, it is declared that the Constitution and all laws passed in pursuance 
of its provisions, and all treaties made under the authority of the United 
States, shall be the supreme law of the land —supreme everywhere within 
the jurisdiction of the United States, supreme over the Congress, 
supreme over the President, supreme over the people, and supreme over 
the courts themselves —anything in the Constitution or laws of any State 
to the contrary notwithstanding. From this declaration of the supremacy of 
the nation, when acting within the prescribed limits of its powers, taken in 
connection with the Constitutional provision relating to the judicial power of 
the United States, it necessarily follows that no court is at liberty to respect 
or enforce as law any legislative enactment, Federal or State, which is in 
violation of the supreme law of the land. And the duty to enforce the Con- 
stitution rests equally upon the courts of the several States and the courts of 
the Union. In no other country do the courts hold any such relations to gov- 
erament as exist under the American system. So that it may be the proud 
boast of America that it has a department of government which can, of right, 
stay the hand of oppression and arbitrary power, redress the wrongs of the 
citizen, and protect the people in those fundamental rights of life, liberty and 
property without the possession and enjoyment of which by all alike there can 
be no real freedom. 


*¢ JuprcraL Lyncuine.’’ — This is a term which is applied in repro- 
bation by the Montgomery Advertiser to an action that lately occurred 


in Pulaski, Tenn. A negro was tried, convicted and sentenced to 
death in the brief space of anhour. The Norfolk Virginian Pilot justly 
says: ‘* No man who knows anything of court proceedings can be un- 
aware of the fact that a prisoner cannot be properly and fairly tried 
for a capital crime in an hour. Such a trial is worse than a lynching.’’ 
Practically it is a legal lynching, if such a contradiction in terms may 
be employed. One excuse for lynching has been the delay of legal 
trials for crime. This is the excuse of the bloodthirsty, who will not 
wait for the processes of orderly justice that are the protection of the 
innocent. Undoubtedly there are instances, the courts not being in 
perpetual session, when a trial cannot be immediately had; but even 
then no good influence is lost by delay. The pretense that lynch law 
is a surer promotion of justice finds no support in experience. Right 
thinking is never promoted by the passion of the mob. Several States 
have enacted laws providing for more expedition in the holding of 
courts when the circumstances require it. But any law that does away 
with the saving, solemn and cautious trial of capital causes would be 
simply a tender to the monstrous practices of lawlessness, and utterly 
subversive of the dignity and honor of the courts. We are glad to see 
that this scandalous proceeding in Tennessee is rightly considered by 
Southern newspapers of character and influence. It is really lynehing 
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by the court, giving a semblance of judicial sanction, but no real 
judicial quality, to the execution of an accused person. The Mont- 
gomery Advertiser wisely says: ‘‘ It was a negro in the present in- 
stance, but that has nothing to do with it. Rather, it should not 
have; but we suspect that his color was the cause of the little con- 
sideration shown the prisoner. Be that as it may, it may be a white 
man next time. Every man charged with crime is entitled to a fair 
trial, if he fails to get it, whether the failure is due toa mob or a court, 
he is wronged.’’ — Boston Herald, April 24, 1905. 


RELIGION OF A JURIST: HEREDITY AND ENVIRONMENT AS AFFECTING 
Crime. — Justice David J. Brewer of the United States Supreme Court 
spoke in Boston at the Old South Church Sunday evening, March 26th, 
on the above named subject. He said in part: — 


Life is a glass into or through which all look. To some it is a bit of a 
mirror, and the beholder sees only self. To others it is more or less transpar- 
ent, and through it appear visions, clear or dim, of the great world and its 
manifold mysteries. It is colored by the work we do, the characters we form, 
our hopes and aspirations, and that color casts its hue upon all we see. How 
different are our visions. The usurer sees only the glitter of gold; the glutton 
only the feast; the soldier “the pride, pomp and circumstance of glorious 
war;’’ the politician the shouting and approving populace. 

And so I might go on. I come this evening to answer the question, 
‘* What does a judge see?’?’ What have forty years of judicial life re- 
vealed? Has this life work so darkened the glass that I behold only selfishness, 
vice and crime? Or has the glass been made more and more clear, giving 
certainty and precision to the vision of Him who is the beginning and the end, 
revealing an infinite hand underneath struggling, tempted, aspiring humanity, 
and opening glimpses of a Father’s house of many mansions, not made by hand, 
eternal in the heavens? 

The highest thought of the judicial life is justice. That is its ultimate pur- 
pose. But what is justice? As between individuals, it is securing to each the 
exact measure of his rights, and taking from each the exact amount of his 
obligations. In other words, it establishes a perfect balance between every act 
and its result to the actor. Hence the frequent picture of the blind goddess. 

Law in the moral world is as imperative as Jaw in the material. The inex- 
orable certainty which appertains to the latter is an attribute of the former. 
The one is the mathematics of matter; the other the mathematics of the spirit. 
The scientist is never satisfied until in all the phenomena of matter he has dis- 
closed that certainty. The judge longs to discover it in all actions to which 
the moral test is applicable. But here we come to the parting of the ways. 
The student of matter may succeed; the judge will always fail. 

There are two great forces creating and moulding our characters — heredity 
and environment. Two men are brought to the bar of criminal justice. In 
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the eye of the law they stand alike, and yet in the essential elements of charac- 
ter, those elements that enter into and determine the question and quantity of 
moral guilt, they may be as wide apart asthe poles. Through past generations 
forces beyond human ken have been operating to give form and shape to their 
characters. They are unlike because they come of separate ancestry, and dif- 
ferent influences have from remote time been at work fashioning them into 
being. These two men stand at the bar of human justice on the same plane, 
and for the concrete fact proved against them suffer the same punishment; but 
in the eye of higher wisdom there is a world-wide difference between their 
guilt. The extent of that difference is something which no human knowledge 
can determine. 

There is no possible inquiry which man can make which will trace through 
past generations the subtle influences of heredity, will determine the potency 
of the mingling of different lines of ancestry in the resultant criminal. Neither 
is it within the limits of human knowledge to accurately weigh the influences 
which environment has had, for environment steps in to work upon a character 
whose capacity formed by heredity is unknown. More and more does the 
judge appreciate the presence of those forces and influences which in the truest 
sense determine the quantity of guilt, and yet because they are beyond the 
reach of human knowledge are ignored and must be ignored, in the daily 
administration of justice. One and only one alternative is presented. In 
some other time and place the failures of justice on earth will be rectified, 
Infinite wisdom will there search the past of every life, measure with exactness 
the influences of heredity and environment, and out of the fullness of that 
knowledge correct the errors which we are powerless to prevent. The inevi- 
table failure of justice in this life is an assurance of a life to come. 


Lazor Unions Wirnout Common Honesty. — At a labor meeting in 
Baltimore Samuel Gompers, President of the American Federation of 
Labor, is reported to have said: — 


The most important object in the labor organizations to-day is the honor of 
agreement between employé and employer. The violation of agreements was 
the main cause of the strike in New York, and if the leaders of the New York 
union had considered the agreement the strike could bave been prevented. I 
want to impress upon you, fellow-unionists, the imporiance of living up to 
your agreements and contracts. 


This is sound and just advice from an authority whose influence in 
all labor circles is unquestioned. It comes, in fact, from the very top. 
It is not new, but it had not impressed itself upon the subway and ele- 
vated railway employés in New York, who have lost the charter of 
their union because they had not kept their agreement. 

The difficulty, even impossibility, in many instances of enforcing 
agreements with labor organizations has been the strong argument of 
employers against submitting differences to arbitration. There could 
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be no successful arbitration when an agreement arising therefrom could 
not be equally held against both parties. In most instances the 
employer is entirely responsible, while with the labor organizations the 
whole reliance must be upon the good faith of the members. The in- 
telligent and larger-minded labor leaders well understand the impor- 
tance of this good faith, and wisely preach it on all proper occasions, 

No labor unionist faithful to his own interests can fail to see this in 
the same way that Samuel Gompers views it. When agreements are 
honored by both sides strikes will be rare and arbitration easy when 
they do occur. 


UnrPunisHED LAWLESSNESS IN ViRGINIA. — We dio not like to make 
criticisms at long range, but it appears from the newspaper reports that 
a deplorable state of things exists in the vicinity of Ingram, Page 
County, Va. In February last a negro, named Henry Henderson, was 
passing through that neighborhood, when he was set upon by a crowd 
of whites and mercilessly chased, until in his desperation, he jumped 
into the river and was drowned. The incident is recalled by the find- 
ing two days ago of the body of the negro, and a correspondent 
writing from Luray explains the incident by stating that ‘‘ there is an 
unwritten law in that section which prohibits any negro from passing 
through.’’ David Comer, one of the men accused of the crime, was 
arrested and tried, but ‘‘ owing to insufficient evidence’’ was dis- 
charged. The other persons charged with being implicated fled the 
country before warrants could be secured for their arrest. 

We know nothing about the ‘ unwritten law’’ of that section, or why 
it exists, but we do know something about the law of Virginia, and it 
is very clear that some persons in the vicinity of Ingram have flagrantly 
violated the law by causing the death of an innocent person, and the 
law should be vindicated. No community has any right to make and 
execute a law which is in conflict with the laws of the land, and this 
‘* unwritten law’’ which seems to be in force in Page County, is as 
merciless as though it had. been made by a band of savages in the wilds 
of Africa. It is alleged that the men who chased this poor negro into 
the river stood by and watched his death struggles without offering any 
assistance whatsoever. We do not know this to be true, but it has been 
more than once charged in public print. There is certainly no denial 
_ that the negro was chased to his death when he had committed no 
offense whatsoever. 

It is said that upon the recovery of the body the commonwealth’s 
attorney, the coroner and the sheriff visited the scene of the crime, and 
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it is to be hoped that the authorities will exert themselves to capture 
the men who caused the negro’s death and bring them to trial. It isa 
shame upon our civilization that such a heartless crime as this should 
be perpetrated in Virginia, and it would be a reflection upon our sys- 
tem of justice if the guilty persons should all escape. — From the 
Richmond ( Va.) Times-Despatch. 


Eneiish Lawyers AmMonG THE FounpeRS OF AMERICAN POLITICAL 
InstiTUTIONS. — Some of these are mentioned in an editorial of the Law 
Times of London in its issue for September 17, 1904, after quoting 
from Van Stantvoord, in his sketches of the Chief Justices of the 
United States that 


‘history is not always just in its discriminations, or correct in its estimate of 
individual character, and of the true work and meritof publicservices. * * * 

. Thus it happens in regard to our revolutionary struggle, that while the popular 
admiration centers round the more prominent actors in the scene, there is a 
class of men, standing comparatively in the background, whose characters 
have never been fully appreciated, and to whose memories history has not yet 
done entire justice. These are the men of the Continental Congress and of the 
Federal and State Conventions — the Livingstons, the Rutledges, the Morrises, 
the Ellsworths — the men who aided, not only in achieving the American Revo- 
lution, but in laying broad and deep the foundations of liberty, and in recon- 
structing our political institutions.” 


Among those men, members of the Middle Temple took a distinct 
and honorable position. No less than five who signed the Declaration 
of Independence had been admitted to membership of the Honorable 
Society. Taking them in the chronological order of their admission, 
there comes first ArrHuR MippLeTon, who was educated in England, 
and enteréd his name on the books on the 14th April, 1757. The next 
is Tuomas M’Kean, admitted on the 9th May, 1758, who represented 
Delaware, and was the only member of Congress whose term continued 
during the whole war. It is stated of him that he wrote the Constitu- 
tion of his State in one night, and that it was unanimously adopted the 
next day. On the organization of the courts of justice in the State of 
Pennsylvania, M’Kean was appointed first Chief Justice on the 28th 
September, 1776, and remained in that position until October, 1799, 
when he was chosen Governor of the State. His judgments begin the 
long series of reports which have been continued without intermission 
down to our own time. Tomas Heywarp was admitted to the Inn on 
the 10th January, 1765. He afterwards represented South Carolina in 
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Congress, and later became a State judge. Epwarp RuTLEDGE, an- 
other of the South Carolina representatives, and afterwards Governor 
of the State, became a member of the Middle Temple in the same year 
as THomas Lyncw. One was admitted on the 12th January and the 
other on the 6th March, 1767, the day before Henry Grattan became 
a Middle Templar. 

To these names may be admitted Perron Ranpo.pu, who completed 
his course of studies and was called to the Bar at the Middle Temple 
on the 10th February, 1743. In due course he attained the position of 
King’s Attorney-General, but, finding himself entirely in sympathy 
with the views of the American colonists, he resigned the post and was 
chosen President of the first Continental Congress in 1774. Eminent 
as a lawyer, he is completely thrown in the shade by Joun Rutvepee, 
of whose admission to the Middle Temple the 11th October will be the 
150th anniversary. He was called to the Bar in 1754, and immediately 
on his return to his native place began the practice of law. The 
account has been preserved of his first effort in court, when only 
twenty-two years old. It was in an action for breach of promise, and 
the skill with which he pleaded, combined with the rarity of such 
actions in those days, obtained for him distinction that placed him ina 
foremost position. At the early age of twenty-six he was chosen to be 
a representative of his State, and was the youngest member of the 
‘Congress. His power and eloquence as a speaker were as forcible in 
the Legislature as they had been at the Bar. To Rutiencz is ascribed 
the drafting of the greater portion of the Constitution of South Caro- 
lina, and under it was chosen the first President of the General 
Assembly and Commander-in-Chief. ‘The latter was no sinecure, and 
required him for a time to lay aside peaceful pursuits and engage in 
the art of war. Ror epee resumed his legislative duties in 1782, which 
continued to occupy his attention until he became judge of the South 
-Carolina Court of Chancery in 1784. Among those who *practiced 
before him was his brother Epwarp. In 1791 he became Chief Justice 
upon the reorganization of the courts of law. He was called to take 
a place in the State Convention, and was chosen chairman of the com- 
mittee of five who drafted the first Constitution for the United States. 
WasHINGTON appointed him second Chief Justice upon the resignation 
of Joun Jay. He sat for one term, but the Senate would not confirm 
the choice. About that time his mind gave way as the result of dis- 
-eases brought upon him many years before by sufferings and exposure 
in the- service of his country. Others there were who took a less 
prominent, but possibly not less permanent, share in interpreting and 
»modeling the laws of their country. By them and their successors has 
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been established that high standard of ability in the administration of 
justice associated with the judiciary of the United States. 


WHOSE IS THE PEARL FOUND IN THE OrsTER. — By a decision of the 
German Supreme Court at Hamburg it is established that the person 
who pays for the food ordered at a restaurant is the absolute owner of 
the food. This decision was the result of a suit brought by the pro- 
prietor of an eating-house, who claimed that a pearl, valued at $750, 
which a woman found in her mouth while eating oysters, belonged to 
him, on the ground that shells, like chicken bones, were by tradition 
left by customers, and were a souroe of profit to the proprietor. The 
court decided that the pearl did not belong to the plaintiff, nor to the 
woman who found it, but to her escort, the man who paid for the 
oysters. The moral of this occurrence would seem to be that a woman 
never loses anything by keeping her mouth shut. 


Tue Asstemious Supreme Court. — During the time when the 
Supreme Court lived apart from the rest of the world, dining ina 
mess by itself, Justice Story was telling one day how abstemious he 


and his associates were, asserting that they drank wine only on rainy 
days. However, he tempered the latter statement as follows: ‘‘ What 
I say about wine, sir, gives you our rule, but it does sometimes 
happen that the Chief Justice will say to me when the cloth is removed: 
‘Brother Story, step to the window and see if it does not look like 


rain.’ And if I tell him that the sun is shining, Chief Justice Marshall 
will sometimes reply: ‘ Allthe better: for our jurisdiction extends over 
so large a territory that the doctrine of chance makes it certain that it 
must be raining somewhere.’ ’’ — From The Argonaut. 


Home-Mapve Wits. —The recent decision of the House of Lords in 
the case of Mr. Hanbury’s will cannot have come as asurprise to most 
laymen, although the construction of the document gave rise to con- 
siderable differences of opinion among judges. As was said by Lord 
Justice Cozens-Hardy in the Court of Appeal, the case affords a strik- 
ing instance of the difficulty of construing a will drawn by a layman, 
although at the first glance the language used seems clear and free from 
ambiguity. The will contained a gift to the testator’s wife of ‘ the 
whole of my real and personal estate and property absolutely, in full 


444 39 AMERICAN LAW REVIEW. 


confidence that she will make such use of it as I should have made my- 
self and that at her death she will devise it to such one or more of my 
nieces as she may think fit; and, in default of any disposition by her 
thereof by her will or testament, I hereby direct that all my estate and 
property acquired by her under this my will shall at her death be equally 
divided among the surviving said nieces.’ Two questions at once 
arise when the terms of this will are considered; first, what is the mean- 
ing of the word ‘absolutely?’ secondly, what is the meaning of the 
expression ‘in full confidence?’ The contention on one side, of course, 
was that the gift passed the absolute beneficial interest to the wife, 
that no trust of any kind was imposed upon her by the expression of 
the testator’s confidence, and that the gift in default of any disposi- 
tion by the wife could not take effect because it was repugnant to 
the preceding absolute gift. This view found favor with Mr. Justice 
Kekewich, with Lord Justice Vaughan Williams and Lord Justice 
Stirling in the Court of Appeal, and with Lord Lindley in the House 
of Lords. The argument which eventually prevailed was that the wife 
was to have the full use of the property during her life, but was not to 
make any disposition of it which was inconsistent with the testator’s 
wishes. If she did nothing, the nieces were to take share and share 
alike if they survived her. At the same time the widow took more than 
a mere life interest coupled with a limited testamentary power of ap- 
pointment. In the event of all the pieces predeceasing her, the abso- 
lute interest which the will gave her would remain. Any possible 
construction of the language of the will involves a greater or less 
departure from the words used by the testator; and the view adopted 
in the House of Lords was that the words ‘ any disposition’ must be 
construed as meaning ‘ any such disposition.’ This reading of the will 
gives effect to the obvious intention of the testator that, if there were 
any surviving nieces, his wife was not to have a general power to dis- 
pose of the property to anyone by her will, but only a power of dispo- 
sition among the nieces. What the testator seems to have contemplated 
was that although his widow would have the use and enjoyment of the 
property during her life, such use and enjoyment were to be treated as 
something distinct from any power of disposition over the capital, which 
was considered, for the purposes of the will, as remaining intact at the 
widow’s death. Then, in default of any exercise of the power of ap- 
pointment, the express gift of the property to the surviving nieces takes 
effect; there being in this case no reason for implying any such gift 
(which might have created a difficulty), and no reason for holding that 
the widow was bound to make any appointment under the power. The 
only feature of importance in the case is that it is one which has at- 
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tracted a certain amount of public interest, and this may serve once 
more to call attention to the fact that a man who makes his own will in 
what are apparently the simplest terms may, withont intending it, be a 
great benefactor to the legal profession. No principle of construction 
seems to be involved. Everyone knew before that when a will is con- 
strued, it must be construed as a whole and that the use of such a word 
as ‘ absolutely’ in a gift may be controlled by the context so as to cut 
down the gift to something less than a beneficial disposition of the 
entirety. It is satisfactory to find that the House of Lords has done 
nothing to rehabilitate some of the older decisions as to precatory 
trusts, which are now of more doubtful authority. — Law Journal, 
February, 1905. 


Has Anysopy WitHout a Union Carp Any Ricurs. — As a class, 
says.the New York Sun, the labor union leaders of Chicago seem to 
be spoiling for a fight. On the other hand, employers and the public 
generally seem to have reached about the limit of their patience. Is 
business to be at the mercy of a small section of the community? Has 
anybody except a labor unionist the right to life, liberty and the pur- 
suit of happiness, even without the protection of a union card? 


Youne Lawyers SHoutp Lay Dezr Founpations or LeGcar Learn- 
inc. — ‘* I know of no calamity,’’ said the Attorney-General of Penn- 
sylvania in a recent excellent address to law students, ‘‘ which can 
overtake any young lawyer, which will more seriously impede his real 
progress in the profession, than getting too early into practice.’’ He 
is not ready for it—that is the truth—and his unfitness may 
estrange clients. We read, indeed, in the lives of illustrious lawyers, 
of their springing early into fame — rushing like rockets into the pro- 
fessional sky ; but when we come to examine their careers more closely 
we shall generally find, as the Attorney-General says, that there has 
been a much longer period of probation than we had imagined —a 
period during which they had been laying deep the foundations of legal 
learning or studying closely the arts of advocacy ; and this is the moral 
of the Attorney-General’s address— that the younger lawyer should 
use these early years, when he is waiting for clients, in assiduous self- 
’ preparation, not by loitering aimlessly in the law courts, but by mas- 
tering the routine of practice in all its details, familiarizing himself 
with the forms of proceedings and actual business documents, and pre- 
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paring himself for the intelligent comprehension of a trial by following 
the case from the issue of the writ to the denowement in court. Then, 
and only then, will he be in a position to appreciate and profit by 
watching the skillful tactics of a great leader — his studied moderation 
in opening, his consummate art in cross-examination. — The Law 
Journal, 1905, page 170. 


Women not Firrep to ADMINISTER JusTIcE.—‘‘ Women are by 
nature unfair,’’ was the assertion of John Oliver Hobbes (Mrs. 
Craigie) in the course of a debate at the Hardwicke Society, London, on 
a resolution that no jury is complete without women as members. 
There were several distinguished debaters on both sides of the ques- 
tion. Mrs. Craigie was against participation of her own sex in the 
administration of justice. She declared that their nature did not con- 
tain a proper element of justice. They were by nature unfair, though 
their unfairness in some instances was a source of fascination. 
Where would men get sympathy, she asked, if women were impartial? 
Continuing, she said that experience showed however that women were 
not intended to govern, and art rightly represented the woman imper- 
sonating Justice as being blindfolded, because a woman could not be 


trustedtoseestraight. Justices Darling and Kekewich andotherlawyers 
shared in the debate. The resolution was rejected by a large majority. 


In THE GarNor-GREENE Case we quoted in the March-April number 
of the Review the judgment of the Privy Council of England and the 
King’s Order reversing a judgment of one of the judges of the Supreme 
Court for Lower Canada which ordered the liberation of these men. 
They were again arrested and taken before the extradition commis- 
sioner, Lafontaine. They again petitioned the Court of King’s Bench 
of Lower Canada for habeas corpus and moved for a suspension of pro- 
ceedings before the commissioner, and to be admitted to bail. The 
petition for habeas corpus was rejected with costs, as were also rejected 
the petition for suspension of proceedings and for release upon bail. 
The result of the decision in the Gaynor-Greene case at Quebec is to 
leave Judge Lafontaine free to continue the hearing of the extradition 
case on its merits. The defense has the right to appeal to the judicial 
committee of the Privy Council in London, but it is unlikely that this 
course will be pursued, as Gaynor and Greene would be compelled to 
remain in jail for several months pending the decision of the commit- 
tee, which already has given one decision against them. 
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Tue Anarcuy or Ocr Divorce Laws.— Under this title Judge 
Robert Grant, the eminent author of many well-known literary works, 
has an articlein Public Opinion for March 11, 1905, which is alto- 
gether sensible and just. We quote a few paragraphs :— 


The clergy of many of the churches, especially the Protestant Episcopal, 
have recently been agitating the subject of the remarriage of divorced persons. 
For the great majority of the American people this special phase of the matter 
is regarded as settled. The sober sense of our public long ago reached the 
conclusion that divorce is a necessary and often beneficial remedy against 
tyranny and suffering and that a bar to marriage after divorce in most cases 
would be inconsistent with justice and prejudicial to the best interests of civil- 
ization. The flat of the churches that to remarry after divorce for any cause, 
or save for that of infidelity, is necessarily inconsistent with the highest ideals 
of humanity, is regarded more and more the world over as monkish and un- 
tenable. Ifa vote were to be taken by the nation as to whether divorced per- 
sons should be allowed to marry during the lifetime of the former husband or 
wife, the result, in the opinion of the writer, would show a pitiful minority in 
favor of the clerical view. * * * 

In protest against the stigma which some of the churches would fain 
fasten on women and men who, having been divorced from their husbands or 
wives for desertion, cruel abuse or gross habits, have married again, stands 
the testimony of the American who has given as close study to the subject as 
any one now living — Hon. Carroll D. Wright. The report of the Department 
of Labor on marriage and divorce in the United States and Europe for the 
years 1867-1889 was prepared by him, and the conclusions which he drew at 
that time from statistics as to the workings of divorce are well known. ‘I do 
not believe ’’ he said, ‘‘ that divorce is a menace to the purity and sacredness 
of the family; but I do believe that it is a menace to the infernal brutality, of 
whatever name, and be it crude or refined, which at times makes a hell of the 
holiest human relations. I believe the divorce movement finds its impetus 
outside of laws, outside of our institutions, outside of our theology; that it 
finds its impetus in the rebellion of the human heart against that slavery which 
binds in the cruelest bonds of the cruelest prostitution human beings who have, 
by their foolishness, by their want of wisdom, or by the intervention of friends, 
missed the divine purpose, as well as the civil purpose of marriage. I believe 
the result will be an enhanced purity, a sublimer sacredness, a more beautiful 
embodiment of Lamartine’s trinity — the trinity of the father, the mother and 
child *? — to preserve which, “ in all its sacredness, society must take the bitter 
medicine labeled ‘ Divorce.’ ” 

So it is safe to state that in the estimation of the average citizen the pan- 
acea for the evils resulting from the somewhat chaotic condition of our mar- 
riage and divorce laws is not to be found by modern democracy in the arbitrary 
and reactionary attitude of any church. Here where religious tolerance is now 
universal each church is at liberty to enact what canons it chooses for the 
guidance of its members. But there was a time when marriages performed by 
clergymen in this country were not legal. Asa recent editorial in New York 
Suggests, it might readily come to pass that if the clergy were to take upon 
themselves to exercise offensively, in opposition to the State, the prerogative 
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of conscience and judgment, the State might decide to relieve them of their 
conflicting magisterial function with respect to marriage, as is now the case in 
France, for instance. 

There is, however, little wonder that the clergy of the Espicopal Church 
should have been aroused to stern denunciation of the growing tendency among 
the fashionable rich in certain sections of the country to shuffle off the mar- 
riage tie with scandalous celerity and frequency in order to take new husbands 
or wives. The Episcopalian renaissance, which has been one of the social 
forces of the last twenty years, has attracted by its esthetic sympathy and 
spiritual zeal many of the most wealthy people, especially iu the East. The 
zone which includes New York City and Newport may be termed the storm 
center of divorce and hasty remarriage notoriety, and statistics show that the 
larger portion of these plutocratic profi:gates profess nominally, at least, the 
Espiscopal faith. Theirs are the antics emphasized by the press reports and 
read a!l over the country, inspiring disgust among decent citizens. Their 
example is noxious on account of the publicity accorded them, but numerically 
they are unimportant. Their homes, which Mr. Dooley describes as those of 
luxury and alimony, are a disgrace because their whole point of view is funda- 
mentally self-indulgent and contemptuous of social order. Their lives are at 
fault rather than the laws of the United States. 


Judge Grant agrees with Rev. Samuel W. Dike, LLD., the correspond- 
ing secretary of the National League for the Protection of the Family, 
that the plan to obtain an amendment of the Constitution of the United 
States giving Congress the right to enact a general law for the whole 
country on this subject is impracticable. He believes with Mr. Wright 
and Dr. George Elliott Howard that the evil of migration for obtaining 
divorce is much exaggerated; that co-operation in divorce legislation 
has made considerable progress; and that the best hope for progress 
toward uniformity in our marriage and divorce laws lies in strengthening 
the hands of the State Commissions for the Uniformity of Laws. In 
conclusion he suggests that if the clergy were as zealous to induce their 
parishioners not to contract unfit marriages as they are to prevent 
marriage after divorce their service to society would be greater. 


Tue Worps ‘‘ Esquire ’’ anp ‘‘GENTLEMAN’”’ are amongst those 
which fall from our lips daily, and yet most of us would be rather 
puzzled to say in precise language what we mean by them. We know 
in a general way they are largely courtesy titles, carrying with them 
some vague social distinction, but we think it unnecessary to go further 
into a subject of no practical importance. A recent County Court 
case at Southend-on-Sea suggests that the matter can be sufficiently 
practical and involve a financial distinction. There the question arose 
over the scales of allowances to witnesses. A reference to these shows 
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that ‘* gentlemen, merchants, bankers, and professional men ’’ receive 
a sum substantially in excess of those allowed to ‘* tradesmen, 
auctioneers, accountants, clerks and yeomen.’’ The individual whose 
status was in dispute was a schoolmaster, and possessed of some 
special knowledge and refinement, although he had not had the advan- 
tage of any university education. After some discussion, his honor 
Judge Trxpat ATKINSON came to the conclusion that he was not within 
the legal category of ‘‘ gentlemen.’’ 

It may possibly be worth while recalling that the same question has 
not infrequently cropped up for judicial observation, and in the result 
we find that the following have failed to qualify for the description: a 
buyer of silks, a solicitor’s clerk out of regular work, a commission 
agent, and an Audit Office clerk. On the other hand, the following 
have been held ‘‘ gentlemen ’’ — viz.: One following country pursuits 
and a sleeping partner in some business, a medical student, a dismissed 
coal agent out of work, and a person living on a parent’s allowance. 
_ An old work, published over 300 years ago (De Republica Anglorum) 
says: ‘* As for gentlemen, they be made good cheape in England. For 
whosoever studieth the lawes of the realme, who studieth in the univer- 
sities, who professeth liberall sciences, and, to be shorte, who can live 
idly and without manuall labour, and will beare the port, charge, and 
countenance of a gentleman, he shall be called master, for that is the 
title which men give to esquires and other gentlemen, and shall be 
taken for a gentleman.”’ 

‘* Esquirgs ”’ have been reckoned up by Campen into four classes,! 
amongst whom appear justices of the peace and others having offices of 
trust under the Crown. Barristers, moreover, come within the term,? 
while solicitors have to be thankful that they are ‘‘ gentlemen.’’ Were 
it not for the practical distinction arising in such matters as a witness’s 
remuneration, one could afford to smile at these archaic trivialities, and 
rest on the deeper considerations which roused CaRLyLe to denounce 
‘* gigmanship.’’ While social distinctions must endure as long as the 
world, the community has got conceptions of the meaning of these 
terms other than those current in bygone days, and will think kindly 
of one who in act is a gentle man even though in law he is not a 
gentleman. — The Law Times. 


1 2 Instit. 668. 2 R. v. Brough, 1 Wils. 244. 
VOL. XXXIX. 29 
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NOTES OF RECENT DECISIONS. 


Baxery Law or New York UnconstituTionaL. — The decision of 
the Supreme Court of the United States declaring unconstitutional a 
statute of New York prohibiting the employment of any man in a 
bakery of that State more than ten hours daily is one of the most im- 
portant and far-reaching in its effects that has ever been rendered by 
that great tribunal. It is a misfortune, however, that it should be 
rendered by a divided court of five justices against four; but it is for- 
tunate that the division of the court is not on political lines. 

The division of the court in this case is, however, like that in most 
of the great decisions rendered by this court, five to four; decisions 
which, nevertheless, stand as conclusive, except in one instance only. 
The court regards the work of a baker as an ordinary employment 
with which the legislature has no right to interfere in the exercise of 
police and sanitary powers, on the ground that it is an employment 
dangerous to health if followed for more than ten hours in twenty- 
four. 

Joseph Lochner, the appellant, permitted an employé to work extra 
hours, as the’ man wanted to learn to make cake. At the instance of 
the trades unions Lochner was arrested and fined under the provisions 
of the ten-hour statute. He was conducting a non-union bakery and 
soon another case against him was made up, and this he had the pluck 
to fight to the finish. He was convicted in the County Court and in 
the Appellate; Division of the Supreme Court of New York by a divided 
court, and the Court of Appeals affirmed the sentence passed upon 
him, and the validity of the statute, by a bare majority of four to 
three, Judge Alton B. Parket delivering the opinion. 

The judgment of the Supreme Court of the United States was deliv- 
ered April 17th, by Mr. Justice Peckham and concurred in by Chief 
Justice Fuller and Justices Brewer and Brown, and McKenna. Only 
the substance and such short parts of the opinion as seem to be its 
most important features are given: — 


He said the mandate of the statute that ‘‘ no employé shall be required or 
permitted to work,’ was the substantial equivalent of an enactment that no 
employé shall<contract or agree to work more than ten hours per day, and as 
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there was no provision for special emergencies the statute was mandatory in 
all cases. It was not an act merely fixing the number of hours which should 
constitute a legal day’s work, but absolute prohibition upon the employer per- 
mitting under any circumstances more than ten hours work to be done in his 
establishment. The employé was forbidden even to earn any extra money by 
working overtime. The statute necessarily interfered with the right of con- 
tract between employer and employé, which was part of the liberty guaranteed 
by the Fourteenth Amendment, which included the right to purchase or sell 
labor unless there were circumstances which excluded the right. 

The court had recognized the existence and upheld the exercise of the police 
power of the States in many cases which might be fairly considered as border 
ones, among them being the affirmance of the Utah law limiting to eight the 
number of hours for mine laborers and smelters, and the Kansas eight hour 
law, in both of which there was provision made for emergencies. The Massa- 
chusetts vaccination law, decided at this term, was another instance. 

But there must, of course, be a limit to the valid exercise of the police 
power by the State, for otherwise the Fourteenth Amendment would have no 
efficacy, and it would be enough to say of any State legislature that it con- 
served the morals, the health or safety of the people to make it valid. The 
claim of the police power would be a mere pretext and become another and 
delusive name of the supreme sovereignty of the State to be exercised free from 
constitutional restraint. The question, therefore, said Judge Peckham, was 
whether the New York law was fair, reasonable and appropriate exercise of the 
police power, or unreasonable, unnecessary and arbitrary interference with the 
right of the individual to his personal liberty or to enter into these contracts 
in relation to labor which might seem to him appropriate or necessary for the 
support of himself and his family. Of course the liberty of contract relating 
to labor included both parties toit. The one had as much right to purchase 
as the other to sell labor. As a labor law pure and simple it was invalid. 
There was no reasonable ground for interfering with the liberty of person or 
the right of free contract, by determining the hours of labor, in the occupation 
of a baker. 

‘* We think,’ says the opinion, “ that the limit of the police power has been 
reached and passed in this case. There is in our judgment no reasonable 
foundation for holding this to be necessary or appropriate as a health law to 
safeguard the public health or the health of the individuals who are following 
the trade of baker.” If this statute be valid, there would seem to be no length 
to which legislation of this nature might go. The trade of a baker was not 
such an unhealthy one as would authorize the State in interfering with his 
hours of labor, said the justice. Labor in any department of life might possiby 
carry with it seeds of unhealthiness, but pursuing that principle would put 
every occupation under the power of the legislature, and no trade, occupation 
or mode of earning one’s living could escape. On the same line, it was con- 
tended that it was to the interest of the State that its population should be 
strong and robust, and any legislation to that end would be valid as health 
laws, enacted under the police power. Under that presumption not only could 
the hours of employers and employés be regulated, but doctors, lawyers, 
scientists and all professional men, as well as athletes and artisans, could be 
forbidden to fatigue their brains and bodies by prolonged hours of exercise lest 
the fighting strength of the State be impaired. 


452 39 AMERICAN LAW REVIEW. 


Justice Peckham said he had referred to these contentions that it was a 
health law because they were so slim as to give rise to ‘‘the suspicion that 
there was some other motive dominating the legislature than the purpose to 
subserve the public health or welfare.’”’ This interference on the part of the 
legislatures of the several States with the ordinary trades and occupations of 
the people seemed to be on the increase, he said. He referred to the horse- 
shoeing laws passed by New York, Washington and Illinois, all declared an 
invalid exercise of the police powers and continued: ‘‘It is impossible for us 
to shut our eyes to the fact that many of the laws of this character, while 
passed under what is claimed to be the police power for the purpose of pro- 
tecting public health or welfare, are in reality passed from other motives. We 
are justified in saying so when, from the character of the law and the subject 
upon which it legislates, it is apparent that the public health or welfare bears 
but the most remote relation to the law. The purpose of a statute must be 
determined from the natural and legal effect of the language employed, and 
whether it is or is not repugnant to the Constitution of the United States must 
be determined from the natural effect of such statutes when put into operation, 
and not from their proclaimed purpose. The court looks beyond the mere 
letter of the law in such cases. 

“Tt is manifest to us that the limitation of the courts of labor as provided 
for in this section of the statute under which the indictment was found, and 
the plaintiff in error convicted, has no such direct relation to, and no such sub- 
stantial effect upon, the health of the employé as to justify us in regarding the 
section as a health law. It seems to us that the real object and purpose was 
simply to regulate the hours of labor between the master and his employé in 
a private business, not dangerous in any degree to morals or in any real and 
substantial degree to the health of the employé. Under such circumstances 
the freedom of master and employé to contract with each other in relation to 
their employment and defining the same, cannot be prohibited or interfered 
with without violating the Federal Constitution.” 


Dissenting Opinions. 


Justices Harlan and Holmes both delivered dissenting opinions and Justices 
White and Day concurred in Justice Harlan’s views. He said in part: 
I do not stop to consider whether any particular view of this economic ques- 
tion presents the sounder theory. The question is one about which there is 
room for debate and for an honest difference of opinion. No one can doubt 
that there are honest reasons, based upon the experience of mankind, in sup- 
port of the theory that, all things considered, more than ten hours’ steady work 
each day, from week to week, in a bakery or confectionery establishment, may 
endanger the health, impair the usefulness and shorten the lives of the work- 
men.”’ 

Mr. Justice Holmes said in part: ‘‘ Every opinion tends to become a law. I 
think that the word liberty in the Fourteenth Amendment is perverted when it 
is held to prevent the natural outcome of a dominant opinion, unless it can be 
said that a rational and fair man necessarily would admit that the statute pro- 
posed would infringe fundamental principles as they have been understood by 
the traditions of our people and our law. It does not need research to show 
that no such sweeping condemnation can be passed upon the statute before us. 
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A reasonable man might think it a proper measure on the score of health. 
Men whom I certainly could not pronounce unreasonable would uphold it as a 
first installment of a general regulation of the hours of work. Whether in the 
latter aspect it would be open to the charge of inequality I think it unnecessary 
to discuss.” 


The country is to be congratulated that it can look to its Supreme 
Court with confidence that its final judgment will always be safe and 
sound. State legislatures are not to be relied upon to enact safe and 
sound laws affecting matters in which labor unions are concerned. 
Undoubtedly many members of State legislatures vote for laws which 
they themselves believe to be unconstitutional, with a view to avoiding 
offending unions whose votes they seek on other matters of legislation 
or for political purposes. They may believe that the Governor will in- 
terpose with a veto; or that if the question goes to the courts they will 
declare the law invalid. It cannot be assumed that the enactment of a 
State statute affecting labor is even prima facie evidence of a legisla- 
tive belief that the statute was called for as a matter of police or health 
regulation. 

If a constitution is to be interpreted to mean whatever the dominant 
opinion of a legislature or a State may entertain for the time being, 
what is the use of having any constitution? 


THe Rove i SHeEttey’s Case. — The warfare over this rule is not 
ended yet. It has recently broken out fiercely in Iowa. Whether the 
rule is a part of the common law of that State was not definitely 
decided till the decision of the Supreme Court of the State sustaining 
the rule, January 20, 1905, inthe caseof Doyle v. Andis.' This deci- 
sion is by a divided court, Sherwin, C. J., and Weaver, J., dissenting. 
Our own view is that this ancient dogma of the common law was adopted 
in this country as a part of the common law, and that it is a part of the 
law of every State until it has been abrogated by statute or has been 
judicially declared not to be inforce. In some twenty or more States 
the rule has been abrogated by statute, and in several other States the 
rule has been abrogated as to wills, but remains a rule of property as 
to deeds. 

The rule briefly stated is that a deed to a grantee during his life and 
then to his heirs conveys to the grantee a title in fee simple, just as if 
the conveyance were to him and his heirs. The word ‘heirs’’ is a 
word of limitation when land is given to A. and his ‘‘ heirs,’’ or the 


1 102 N. W. 177. 
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heirs of his body; but if given to the ‘‘ heirs’”’ of A. it is a word of 
purchase, showing the persons who take the estate. Whether the word 
‘*heirs’’ is a word of limitation or a word of purchase, an incident of 
the gift to A., or a term of an independent gift or conveyance to the 
heirs of A., is the question to be determined. 

There is no modern case on this subject which will better repay care- 
ful study than that under consideration. The arguments for and against 
the rule are exceedingly well stated in the Iowa decision ; and more espe- 
cially for the benefit of the generation of lawyers now or recently entering 
the profession, we quote somewhat at length from both opinions; and 
we do this more especially because Mr. Justice Weaver in his dissenting 
opinion quotes the American Law Review as some years ago answer- 
ing a young lawyer who asked for ‘‘ a plain, commonsense, easy to be 
understood definition of the rule in Shelley’s Case,’’ that we find our- 
selves unable to comply with the modest request of our correspondent. 
We would not now say this. It is easy to state ordefine the rule. It is 
easy to see why the rule has survived for several hundred years, but 
we would say that it is impossible to reconcile the decisions; that the 
rule generally defeats the intention of the grantor or testator; and that 
we think the better course is to abrogate the rule by statute. 

Mr. Justice Ladd, delivering the judgment of the court, after giving 
definitions by several authorities, said in part: — 


Enough has been said to recall the nature and operation of the rule. Even 
this much has seemed unnecessary, in view of its commanding place in the 
law of real property. No rule of the common law has undergone the exhaus- 
tive investigation, thorough discussion, and severe criticism in which the rule 
in Shelley’s Case has been subjected; and yet it has survived nearly 600 years 
of controversy in England, and has been generally accepted by the courts of this 
country as a part of that rich inheritance of common law upon which our juris- 
prudence is founded. No one now pretends to fix the date of its origin. The 
conditions for which it was intended to operate as a remedy are mere matters 
of conjecture. Some have thought that it was devised in feudal times to give 
the lord his profits of tenure (either wardship or relief) upon the descent to 
the heirs, of which he would bz deprived were the remainder to pass to the 
heirs as purchasers. 

Certain it is that the power of alienation and that of vested estates were 
favored doctrines of the common law, and as such were promoted by the rule 
in Shelley’s Case. If of feudal origin, its purpose must have been to defeat in 
part the feudal policy that every grantee or devisee should take his estate per 
forma doni, the terms of which were to be construed stricti juris, in conform - 
ity with the idea of the ancient Roman law, contained in the Twelve Tables, 
by which a man, in conveying an estate to another, created all his rights by 
the terms of the conveyance. All estates were regarded, under the feudal 
system, as mere gifts or concessions on the part of the lords or barons to their 
vassals, and in the centuries it held sway and as a result of this policy many 
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of the tenures became extremely burdensome, combining, as has been well 
said, the strangest comminglings of liberty and oppression to be found in any 
age. In irrepressible conflict with these conditions was the common law, fav- 
oring the fullest investigation and ample in its elasticity to devise a remedy for 
every wrong. In the necessities of those times, fora principle which would 
unfetter these estates and defeat the indeterminate tenures, the rule in 
Shelley’s Case may have originated. It was applied as early as A. D. 1325, in 
a case cited in Perrin v. Blake, and Lord Coke, in the margin of his Commen- 
taries on Littleton, refers to numerous decisions in the Year Books of Edward 
III, which, in the words of Blackstone, ‘‘ do most explicitly warrant the doc- 
trine extracted from them by that great and learned judge.’ Though the 
principle had long been recognized, it appears not to have attracted general 
attention until] A. D. 1590, when definitely stated by Lord Coke in the case 
from which its namejis derived.! The discussion then became “so vehement 
and so protracted,’’ according to the celebrated requiem of Chancellor Kent, 
‘‘asto rouse the specter of haughty Elizabeth.’’ The agitation then seems to 
have subsided somewhat for nearly 100 years, when it was again awakened in 
1770 by Perry v. Blake. That case arose in Jamaica and was brought before 
the Privy Council of, England at a time when Lord Mansfield was the only law 
lord who attended. He deemed the question involved of too great importance 
to be decided by his single opinion, and a feigned case was prepared and sub- 
mitted to the King’s Bench, After being twice argued three of the judges, 
including Mansfield, agreeing that the case was within the rule in Shelley’s 
Case, were for repudiating it, while one, Yeates, was for applying it. A flerce 
controversy arose. Pamphlets were written assailing and in defense 
of Lord Mansfield, one of those in his behalf evoking a bitter reply 
from Mr. Fearne, author of the great work on Remainders, and Junius 
in his envenomed letters, accused him of attempting to subvert the laws 
of England. It is said,by Lord Campbell in the Life of Chief Justice’ that 
the bar of the entire kingdom was divided into factions for several years, known 
as ‘*Shelleyites ’’ and “ Anti-Shelleyites.’”’> An appeal was taken to the Ex- 
chequer Chamber, where, after being several times argued, seven of the 
justices, including}Sir William Blackstone, sustained and applied the rule, and 
one, Chief Justice De Gray, concurred in the views of Lord Mansfield. That 
decision was followed by Jesson v. Wright,? decided shortly afterwards, which 
has since been regarded as confirming the rule as a part of the laws of England, 
though in Roddy v. Fitzgerald,? determined as late as 1858, there were several 
dissenting opinions. In Jordan v. Adams,‘ it was severely criticised by Justice 
Cockburn, but adhered to as a rule of property. 

We have briefly referred to the history of the rule as tending to answer the 
contention now urged that it ought to be rejected as likely to result in defeat- 
ing the intention of the testator, and because not in harmony with the spirit of 
our institutions. These questions were settled in England long after the period 
of the special usefulness of the rule in curtailing the wrongs of feudal tenures, 
or its alleged application for the protection of the lords and barons in their 
profits, had passed away. Undoubtedly the doctrine of stare decisis played an 
important part, but infthe decisions and numerous pamphlets the merits were 


1 1 Coke, 93b. 3 6 H. L. Cas. 823. 
2 2 Bl. 1, 10 Eng. R. Cases, 714. 49C. B. (J. Scott) N. S. 483. 
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thoroughly discussed. Throughout the long controversy the argument most 
persistently urged was that it was out of harmony with the spirit of the laws of 
England, in that it tended to defeat the manifest intention of the instrument to 
which applied. If anything in the habit of our people or in the genius of our 
institutions essentially differentiates their situation from that of the English 
people in the time of Perrin v. Blake, Jesson v. Wright, or Roddy v. Fitzgerald, 
in respect to this rule, it has not been called to our attention. Undoubtedly 
there are differences which bear somewhat upon the consequences of its appli- 
cation, but it may be safely asserted that there are none which have 
enlarged or re-enforced the objections in principle then pressed with such 
learning and skill. Will any one contend that it is not the policy of the law 
now, as in the days of Coke and Blackstone, to favor unfettered inheritances, 
the free alienation of property, and its subjection according to equitable liability 
to the debts of ancestors? Is it not still the policy of the law that inheritances 
shall vest rather than be held in abeyance? 

In the courts of last resort of 25 States‘the rule in Shelley’s Case has been 
adjudged a part of the common law and enforceable as such.! In but one has 
it been declared merely a rule of construction.? Mistakes of this character in 
other States have been corrected by subsequent decisions. Maine was severed 
from Massachusetts after the abolition of the rule, and for this reason it does 
not obtain in the former State. In but one, Kentucky, has it been held to be 
out of harmony with the institutions of this country. The very fact that it 
has been abolished in whole or in part in 27 States is strong confirmation taat 
it was thought not to have been so inconsistent with the conditions existing 
as not to have been adopted as a part of the common law. For centuries it 
has been recognized as a rule of property, and ought not now to be swept away. 


Mr. Justice Weaver dissenting said in part: Though the rule claims origin 
so far back that its history cannot be precisely traced, and has been the object 
of indiscriminate, if not idolatrous, adulation upon part of its defenders, and 
although the cases in which the courts have struggled with it are numbered by 
the thousands, it is still so obscure in its statement and so difficult of appre- 
hension that it has been and must be, wherever it prevails, a more fruitful 
source of strife and litigation than any other one question affecting land titles. 
No cleaner or more learned statement of the nature of the rule has been or 
can be made than is contained in the majority opinion, and when I say it con- 
stitutes a labyrinthine puzzle, in which the whole profession may enter and no 
two lawyers find the same exit, it casts no reflection upon those who formulated 
the statement, but simply demonstrates the inherent weakness and uncertainty 
of the proposition which they attempt to defend. The most skillful of the 
captive brickmakers in Egypt could not make bricks without straw, and the 
most expert legal dialectician who undertakes to clothe the rule in Shelley’s 
Case with the varnish of plausibility finds himself confronted with a poverty 
of material compared with which the destitution of the oppressed Israelites was 
a wasteful abundance. 


1 See article in 25 Am. & Eng. Ency. 3 Turman v. White’s Heirs, 14 B. 
of Law, 639 e¢ seq. Mon, 560. 
2 Smith v. Hastongs, 29 Vt. 240. 
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Let us note some of the intricacies in which the subject has become in- 
volved. While, according to the letter of the rule, a gift to A., with remainder 
to his heirs, will vest A. with the entire estate, and give the heirs nothing, yet 
it is held that, if the word “‘ heirs” is found to have been used as the equiva- 
lent or synonym of ‘‘ children,’’ the donor’s intent will prevail, and A. will take 
a life estate only.! So, too, it has often been held that a remainder over to the 
“child,” or ** children,’ or “ issue,’’ of the life tenant, will not enlarge the 
life tenancy into a fee.2 But let us beware. This avenue of escape is also 
beset with thorns. If, upon reading the instrument, the court thinks that you 
used the word ‘‘child,’’ * children,” or ‘‘ issue ” as the equivalent or synonym 
of ‘‘heirs,’? then the rule steps in to destroy the life estate you attempted to 
create, and gives the entire title to a person you did not intend should have it.® 
So it has been held that if to the limitation to “ heirs ’’ there be added the 
words ‘‘ share and share alike,’’ or other similar expressions, the rule may be 
avoided.4 Exactly the opposite conclusion has been reached by many other 
authorities.» A devise to husband and wife for life, with remainder to their 
heirs, falls within the rule.6 A devise to a husband for life, with remainder to 
his heirs by his present wife, falls without rule.?’ The inherent ineradicable 
vice by which the rule in Shelley’s case is differentiated from all our hitherto 
accepted rules of law is that it gives to words a meaning and effect diametri- 
cally opposed to their universally accepted meaning among the people, includ- 
ing people of education and experience who use and understand the English 
language, and thus creates a snare by which the average person, learned and 
unlearned, finds it impossible to express his intent, no matter how lucidly it be 
stated, with any certainty that it will be respected by the courts. The average 
grantor and most of the scriveners never heard of Shelley’s Case. They have 
all heard the word ‘‘ heirs,’? and know what it means in ordinary parlance, but 
have yet to discover that none but a veteran lawyer can write that word ina 
deed or will without danger of defeating the intention which to the ordinary 
mind has been expressed with the utmost clearness. 


A Statute Street Rartway Companies To Carry Popits 
OF THE PuBLIC SOHOOLS TO AND FROM SCHOOL aT Har Price is con- 
stitutional; and a provision exempting the Boston Elevated Railway 
Company from the operation of the statute dves not render it uncon- 


1 Shimer v. Mann, 99 Ind. 190; 50 
Am. Rep. 82; Criswell’s Appeal, 41 
Pa. 288. 

2 Chambers v. Payne, 49 N. C. 276. 

8 2 Flint Real Prop. 128; Robin- 
son v. Robinson, 1 Burr. 38; Doe v. 
Davies, 4 Barn & Ad. 43; Lee v. Mos- 
ley, 1 G. & C. 539; Roddy v. Fitzgerald, 
6 H. L. C. 823; Simpers v. Simpers, 
15 Md. 160. 

4 Mills v. Thome, 95 N. C. 862; 2 
Minor’s Inst. 404; Shreve v. Shreve, 


43 Md. 382; Mills v. Thorne, 95 N. C. 
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stitutional as depriving other railway companies of the equal protection 
of the laws, inasmuch as the difference in conditions is sufficient to 
justify the distinction made.! The most important and difficult ques- 
tion in the case is whether there is constitutional justification for a 
discrimination between pupils of the public schools and other persons. 
On this point Chief Justice Knowlton for the court says :— 


So far as this statute merely gives belp to these pupils in connection with 
their acquisition of knowledge in the schools, it is justified. As a police regu- 
lation in the interest of education, the law may well require street railway 
companies to permit these children to ride to school upon their cars, without 
profit to the companies, provided it can be done without causing them loss, 
But if such a requirement involves expense, the cost can only be put upon the 
general tax-payers. It cannot be imposed upon the street railway companies, — 
or upon that part of the public which pays fares to street railway companies. 
If, therefore, it plainly appeared that the enforcement of this section would 
cause expense to street railway corporations, which they must bear themselves 
or put upon other classes of passengers in the form of increased fares to make 
good the loss from carrying school children at half rates, we should be obliged 
to hold that there was a taking of property without due process of law, through 
unconstitutional discrimination. 

We are therefore brought to the inquiry whether it is possible for the legisla- 
ture to conclude that this provision would entail no loss upon the street railway 
companies. Was it not possible for legislators to decide that pupils, in most 
cases, go tu and from the public schools at hours when the cars are not in use 
by persons going to and from their work, or by many persons; that the pupils 
generally are of such age and size a3 not individually to occupy nearly so much 
space as other passengers; that the difference between full fare and half fare 
is of such importance to the parents of many of these pupils that the number 
who wou!d ride at the half rate wouid be nearly, if not quite, twice as many as 
at the regular rate; and that for these and other reasons railway companies 
would suffer no loss from carrying the children at half the regular fare? 
Unless we can say as matter of law that such a view would be untenable, we 
cannot hold that the statute is unconstitutional. Nothing less than a certainty 
that the provision would cause loss to the railway companies, or to some of 
them, would enable us to hold that the legislature was powerless to make the 
requirement. The question is difficult and doubtful. It involves the consid- 
eration of facts which primarily are for the lawmaking power. All presump- 
tions are in favor of the validity of legislation. The evidence offered by the 
defendant had no tendency to show that it would suffer loss by carrying these 
pupils at half the regular rates. For all that appears, it would be in better 
fiuancial condition at the end of a year, if it carried the children in compliance 
with the statute, than if it did not carry any of them. We hesitate to say that 
our lawmakers could not pass the act as one which would put no financial 
burden on anybody. 


1 Commonwealth v. Interstate Consolidated St. Ry. Co. (Mass)., 
March 1, 1905, 78 N. E. 530. 
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It has come to our notice in former cases that before the statute was passed 
similar conditions were sometimes imposed by towns in connection with grants 
of locations, and were accepted with seeming willingness by the railway 
corporations. We are of opinion that the law is constitutional. 


Mecuanic’s Lien — For Wuat Given. — A person furnishing coal 
consumed in the operation of a steam shovel used by contract in the 
construction of a railroad is not entitled to a lien on the right of way 
and franchises of the railroad company, under a statute giving such lien 
for labor or materials used in the construction or repair of any rail- 
road.!_ Robinson, J., delivering judgment, said: — 


Mechanics’ liens are in derogation of the common law, and depend wholly 
for their existence upon positive legislative enactment. The right to acquire 
and to enforce such a lien rests upon the theory that the value of the property 
has been enhinced to the extent of the labor done or material furnished. The 
object of a statute in giving such a lien is to give a security foradebt. The 
creditor’s right to collect his debt is not enhanced by a lien law, but the means 
he may employ in collecting it are. It should not be said, therefore,{that the 
lien law is wholly remedial, and that, as a remedial statute, it should be lib- 
erally construed. There is reason for saying that, after the lien has once 
attached, the statute should be liberally construed for the purpose of fulfilling 
its objects. But there is no reason for saying that the statute should be given 
a liberal construction in determining the question whether a lien attaches at 
all.2) Where, by force of a statute, the performance of certain labor or the 
furnishing of certain materials creates an interest in the real estate of another, 
a court, in determining whether a lien attaches in the particular case, should 
not extend the statute to labor done and materials. furnished, unless clearly 
within the intention of the legislature. It should be remembered that the 
statute imposes an additional liability under which it is sought to make the 
property owner responsible for a debt which he never contracted. 


Eminent Domain — VALUE OF Property ConpemNED. —In 1902 a 
railroad company: located a line of road near the shore of Lake Michi- 
gan through land purchased by John Alexander Dowie about the year 
1900. In condemnation proceedings the Circuit Court awarded dam- 
ages for between 17 and 18 acres of land taken, at $300 per acre, and 
for lands ngf taken, but damaged — about 20 acres — at $100 per acre. 

Upon appeal to the Supreme Court of Illinois in Dowie v. Chicago 
W. & N.S. Ry. Co.,* it appeared that Dowie claimed damages at 


1 Cincinnati R.& M.R.Co.v. Shera * Jones on Liens (24 § 1554, 
(Ind. Appellate Court), 73 N. W. Rep. 3 73 N. E. Rep. 354. 
293. Roby and Black, JJ., dissenting. 
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$250,000 for the right of way, valuing the land at $4,000 to $5,000 an 
acre and the value of his 6,000 acres at $30,000,000. He stated that 
he did not sell lots but gave leases for 1,100 years; and that there are 
100,000 members of his church, all of whom are desirous of residing 
at Zion or Zion City. It appeared in evidence that his followers accept 
him as a prophet of the Lord, and believe that Zion City was established 
in answer to prayer, and its progress has been made entirely through 
the intervention of Divine Providence. 

The Supreme Court sustained the award of damages made 


by the Circuit Court. Ricks, C. J., delivering the opinion, 
said ; — 


The evidence shows that upon all sides of this property, except the east 
side, or where it is bounded by the lake, almost unlimited acres of land can be 
obtained now at prices ranging from $100 to $200 per acre, so that it cannot be 
said in this case that the land sought to be taken for railroad purposes by 
appellee is indispensable to the business or existence of Dr. Dowie’s church, 
or the material welfare of his followers. 

The right to entertain any religious belief one or any number of people may 
see fit to adopt, so long as it does not lead to violation of law, is one that is 
guarantied by the very spirit of our institutions, but that right does not bring 
to it or carry with it increased or additional property rights to those held by 
other people adopting other religious views or no religious views. The rule of 
law as applied to the right of condemnation is alike applicable to the property 

of Dr. Dowie as it is to that of any other citizen, and the fact that he may have 
in his mind and may have formulated a great plan for the upbuilding and sal- 
vation of people cannot, of itself, impress his property with an increased value 

that must be recognized by the law when its use is demanded in the name of the 

State, but that property must be measured as other property owned by other 

people in the same vicinity, and similarly situated. 


Mecuanic’s — ForecLtosurE Decree Vor as TO ParTIES 
Havine any Ricut or TitLe 1n THE Lanp Not Mape Partigs. — 
The facts that a married woman was in possession of land, the legal 
title to which was in another, when complainants were contracting with 
her to furnish materials, when they were furnished, and when suits 
were commenced, and that her name was signed to a recorded plat of 
the land, were sufficient to put them on inquiry as to her equitable in- 
terest in the land, on the institution of suits to foreclose th@mechanic’s 
lien; and, she not having been made a party, her interest was not 
affected by the decree. 

Mr. Justice Myers of the Appellate Court of Indiana! delivering the 


1 Krotz v. A. R. Beck Lumber Co. (Ind.), 73 N. E. 273. 


NOTES OF RECENT DECISIONS. 461 


opinion, said: We might say the language used by Mr. — is par- 
ticularly applicable : — 


The rule of caveat emptor therefore applies against a mechanic’s lien as well 
as in the case of a vendee. If a contractor proposes erecting buildings, fur- 
nishing materials, or putting labor on a lot of ground, it behooves him to ex- 
amine and assure himself of the fact that the person with whom he contemplates 
making the contract, or for whose benefit he is about to employ his means or 
labor, has such an interest or title, unincumbered, as will enable him to avail 
himself of a valid or efficient lien. Under the system of registration in this 
country, & little diligence will always impart to a person the requisite informa- 
tion; and, if he fails to inform himself, the law will not relieve him against 
the consequences of his own negligence. In these cases the mechanic was put 
on inquiry by the fact that his employer had no title, and consequently he 
entered into the building contract subject to the equities existing between the 
parties, which equities he might have discovered by reasonable inquiry.! 


Jones, in his work on Liens, says: — 


The equitable owner cannot make a contract which will subject the estate 
of the legal owner to a lien, though he can subject his equitable interest to a 
lien; and when the lien is enforced by sale, the sale is subject to the rights of 
the legal owner.! 


Again the same author says : — 


In general, it may be said that only the interest of the contracting party can 
be subjected to the lien, and, if he has no interest, there is nothing to which 
_the lien can attach. Bnt one in possession of land under a contract of pur- 
chase has an interest in the land, and, if he erects a building thereon, this 
interest is chargeable with a lien in favor of a material man or laborer. * 


PromisE or MarriaGE BETWEEN Persons Knowine or Dis- 
QUALIFICATION. — The Code of Tennessee ‘* provides that a second mar- 
riage cannot be contracted before the dissolution of the first, but that 
the first shall be regarded as dissolved for such purpose if either 
party has been absent five years, and is not known to the other to be 
living. In Johnson v. Iss,5 in an action by the woman for breach of 
promise of marriage a plea was filed making the defense that the plain- 


1 Phillips on Mech. Liens (3d Ed.), 585 S. W. 78, February, 1905; 
§ 282, Haviland v. Halstead, 34 N. Y. 648; 

2 2 Jones on Liens (2d Ed.), § 1244. Noice v. Brown, 38 N. J. L. 228, 89 N. 

3 2 Jones on Liens (2d Ed.),§ 1245. J. L. 188. 

4 Shannon’s Code, Sec, 4188. 
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tiff was a married woman at the time the contract was entered into, 
To this she filed a replication alleging among other things, a promise 
after the five years had expired. In her evidence before the jury, how- 
ever, she testified that she intermarried with her husband on the 26th 
of May, 1898, that they lived together three weeks; that at the expira- 
tion of that time he disappeared, and that the last promise which the 
defendant made to her was in January, 1903. This was only four and 
one-half years after the disappearance of the husband. ‘‘It thus 
appeared,’’ said the court, ‘‘ from the plaintiff’s testimony, that 
while she was still in the eyes of the law a wife, she engaged herself 
to be married to the defendant, Iss. Such a contract, made under 
the circumstances stated, is against public policy, and can fur- 
nish no standing to a plaintiff in any court. The illegality of 
the contract was not cured by the fact that the marriage was 
not to take place until after the five vears prescribed by statute 
had expired, or until plaintiff should procure a divorce from her hus- 
band. Such contracts are immoral, and cannot be recognized by the 
courts of this State; and the circuit judge acted within his powers, and 
correctly, when he arrested the further progress of the case and 
dismissed it, upon the illegal nature of the demand of the plaintiff 
thus incontestably appearing. Of course, the case above stated 
is to be differentiated from one in which an innocent party makes - 


a contract of marriage with another who is married, in ignorance of 
the fact that such other person is at the time a married man or 
woman.’’ 


Venpor’s Lien FoR Purcuase Money. —In Borrer v. Currier! the 
Appellate Court of Indiana holds that a vendee in possession of land 
takes it charged with an equitable lien in favor of the vendor to secure 
the balance of the unpaid purchase money. This rule holds good not 
only as against the vendee and his heirs, ‘‘ but also against all subse- 
quent purchasers having notice that the purchase money remains un- — 
paid.’’ It would be unconscionable to permit estates to be obtained 
without consideration, and equity will interfere in aid of the vendor 
where he was without fault. 


173 N. E. 123; citing Hiscock v. Harrington et al., 116 Ill. 118; 4.N. E. 
Norton, 42 Mich. 320;3N. W. 868; 664; 2 Story’s Eq. Jur., §§ 1219-1224; 
Petry v. Ambrosher et al., 100 Ind. Fetter’s Eq., § 155; 2 Joneson Liens, 
510; Mulky v. Karsell, supra; Bealv. § 1065. 
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A purchaser with notice on one who has paid nothing is not regarded 
as purchaser at law, and the lien will prevail against him.? 


ConsTITUTIONAL Law — Construction or State Statute. —In Smiley 
y. Kansas* the Supreme Court of the United States hold that the scope 
and meaning of a State statute as determined by the highest court of 
the State conclude the Federal Supreme Court in determining, on writ 
of error to the State court, whether or not such statute violates the 
Federal Constitution. 

Mr. Justice Brewer delivering the opinion said: It is well settled that 
in case of this kind the interpretation placed by the highest court of the 
State upon its statutes is conclusive here. We accept the construction 
given to a State statute by that court. Nor is it material that the 
State court ascertains the meaning and scope of the statute as well as 
its validity by pursuing a different rule of construction from that we 
recognize. It may be that the views of the Kansas court in respect to 
this matter are not in harmony with those expressed by us in 
United States v. Reese,t Trade-mark Cases (United States v. 
Steffens,> United States v. Harris,® and Baldwin v. Francis.7 We 
shall not stop to consider that question nor the reconciliation of the 
supposed conflicting views suggested by the chief justice of the State. 


The power to determine the meaning of a statute carries with it the 
power to prescribe its extent and limitations, as well as the method by 
which they shall be determined. 


Finpines or Fact State Courts Conciusive on Supreme Court 
or Unirep States. —In Chrisman vy. Miller,® Mr. Justice Brewer said: 
In cases coming from a State court we do not review questions of fact, 
but accept the conclusions of the State tribunals as final. 


1 2 Jones on Liens, § 1076; Petry v. 
Ambrosher, 100 Ind. 510. 


5 100 U. S.[82; 25 L. ed. 550. 
6 106 U. S. 629; 27 L. ed. 219; 1 


2 25 Sup. Ct. Rep. 289. 

3 $t. Louis, I. M. & S. R. Co. v. 
Paul,173 U. S. 404, 408; 43 L. ed. 746; 19 
Sup. Ct. Rep. 419; Missouri, K. & T. 
R. Co. v. McCann, 174 U. S. 580, 586; 
43 L. ed. 1093, 1096; 19 Sup. Ct. Rep. 
755; Tullis v. Lake Erie & W. R. Co., 
175 U. S. 348; 44 L. ed. 192; 20 Sup. 
Ct. Rep. 136, 

492 U. S. 214; 23 L. ed. 563. 


Sup. Ct. Rep. 601. 

7 120 U. S. 678; 86 L. ed. 766; 7 
Sup. Ct. Rep. 656, 763. 

§ 25 Sup. Ct. 468, April 8, 1905, 
citing Clipper Min. Co. v. Eli Min. & 
Land Co., 194 U.S. 220; 48 L. ed. 944; 
24 Sup. Ct. 632; } Kaufman v. Tredway, 
195 U. S. 271; ante, p. 33; 25 Sup. 
Ct. 38; Smiley v. Kansas, 196 U. S. 
447; ante, p. 289; 25 Sup. Ct. 289. 
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EqurraBLe Morteace. — An interesting decision upon this subject 
was rendered by the Supreme Court of Kansas, March 11, 1905, in the 
case of Foster Lumber Co. v. Harlan County Bank,! holding if a lender 
advance money for the purpose of buying a specific tract of land, upon 
the oral promise of the borrower to secure its repayment by a mortgage 
upon the property when title thereto is obtained, and, after the con- 
veyance has been procured by the use of the money, the borrower refuse 
to execute the mortgage, equity will regard that as done which the 
borrower agreed should be doae, and which ought to have been done, 
and will treat the transaction as creating an equitable mortgage upon 
the land in favor of the lender.” 

The lien so created is not obnoxious to the statute of frauds because 
it depends in part upon an oral promise.? 

Such a lien will be given precedence over a mortgage of the land 
taken by a party who has notice of the rights of the equitable mort- 
gagee.5 Sucha lien is superior to the homestead rights of the borrower.® 


AtTTorRNEY PurcHasine Cuiient’s Lanp.— The case of Levara v. 
McNemy,' decided by the Supreme Court of Nebraska, does not present 
any new principle of law, but applies an old principle which all 
attorneys should keep in mind. The case decides that where an 
attorney, by statements and representations made to his clients as to 
the condition and value of their land, the subject of the litigation, pro- 
cures the sale thereof to be made toa third party, for whom he is at the 
same time acting in that capacity, for an inadequate price, and imme- 
diately takes a half interest therein for himself, paying one-half of the 
consideration, a court of equity will set aside the transaction and the 
conveyances, and restore the estate to the vendors on the repayment of 
the purchase price, with interest at 7 per cent per annum. 


1 80 Pac. Rep. 49. 

23 Pomeroy Eq. Jur. (2d Ed.), § 
1237; 1 Jones on Mortgages (6th Ed.), 
§ 163; 11 A. & E. Encycl. of L. (2d 
Ed.) 125. 

4 Md. Sav. Inst. v. Schroeder, 8 
Gill & J. 93 (29 Am. Dec. 528); Ham- 
ilton v. Jones, 3 Gill & J. 127; Artz 
and wife v. Grove, 21 Md. 456; Moale 
v. Buchanan, 11 Gill & J. 314. Cole 
v. Cole and wife, 41 Md. 301. See, 
also, Dean v. Anderson, 34 N. J. Eq. 
496; Baker v. Baker, 2 S. D. 261; 49 


N. W. 1094; 39 Am. St. Rep. 776; King 
v. Williams, 66 Ark. 333; 50 S. W. 
695; 1 Jones on Mortgages (6th Ed.), 
§ 164. 

5 Jones v. Lapham, 15 Kan. 540; 11 
A. & E. Encycl. of L. (2d Ed.) 141. 

6 Const. art. 15, § 9; Pratt v. To- 
peka Bank, 12 Kan. 570; Andrews v. 
Alcorn, 13 Kan. 351; Ayres v. Probas- 
co, 14 Kan. 177; Nichols v. Overacker, . 
16 Kan. 54. 

7 (Neb.) March 23, 1905; 102 N. W. 
Rep. 1042. 
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Mr. Justice Barnes delivering the opinion says: An attorney acting for his 
client is bound to the most scrupulous good faith. And where the attorney 
purchases the subject of the suit, the client may set aside the purchase at will, 
unless the attorney shows by clear and conclusive proof that no advantage was 
taken, that everything was explained to the client, and that the price was fair 
and reasonable. In such a case the relation is confidential, and, whether the 
attorney acts upon information derived from the client or from any other 
source he is affected with a trust. This rule is grounded on the question of 
public policy, not of fraud, and prevails, although the attorney be innocent of 
any intention of deceiving, and acts in good faith.! 


MortGaGe — WHEN CONVEYANCE OF THE MORTGAGED PROPERTY TO 
THE MortTGaGee 1s Satisraction.—In Dabney v. Smith,? a debt 
secured by mortgage being past due the mortgagors executed a deed of' 
the mortgaged property to the mortgagees, who surrendered the note 
and mortgage for cancellation. The consideration expressed in the 
deed was larger than the debt, though the value of the property was 
less than the debt. As a part of the same transaction, however, defend- 
ants executed to plaintiffs a contract to reconvey on recovery of the 
debt, accrued taxes, and interest within three years. No redemption 
having been made, defendants made improvements on the property, and 
treated it as their own for a further period of three years, when the 
grantors brought suit to redeem. 

It was held that the transaction amounted to a sale of the property 
in consideration of a cancellation of the debt, and not a mortgage. 


A Devise 1n Fee 1s not Cut Down Toa Lire Estate sy a Svus- 
SEQUENT RepuGNANT CLause. —Where one clause of a will devised 


all testatrix’s property to her husband, ‘‘to have and hold the 
same to him, his heirs, executors, administrators and assigns forever,’’ 
an absolute fee was created in the husband, which was not cut down to 
a life estate by a subsequent clause in which she says: ‘‘ It is my 


1 Weeks on Attorneys at Law, § 258; 
Gray v. Emmons, 7 Mich. 533; Jen- 
nings v. McConnell, 17 Ill. 148; Brown 
v. Brown, 4 Ind. 627; 58 Am. Dec. 641; 
Zug v. Laughlin, 23 Ind. 170; Valen- 
tine v. Stewart, 15 Cal. 387. 

2 (Wash.) 80 Pac. 199; Chief Jus- 
tice Mount delivering the opinion of 
the court, citing the following cases 


VOL. XXXIX. 


as in point, both upon the law and the 
facts: Dignan v. Moore, 8 Wash. 312; 
36 Pac. 146; Swarm v. Boggs, 12 
Wash. 246; 40 Pac. 941; Reed ». 
Parker, 33 Wash. 107; 74 Pac. 61; 
Conner v. Clapp (decided March 4, 
1905), 79 Pac. 929. Also Jones on 
Mortgages, 6th ed., Secs. 335, 336. 
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will * * * that my said husband shall leave by,his will after my 
decease * * * the property, of whatever kind, to my heirs.’’ 

Neither does such clause create a trust in the husband for the benefit 
of testatrix’s heirs.! 


Dower Must Be Craimep WiTHIN THE Time Limitep By Statute, 
whether the widow making the claim waives provisions made for her 
by her husband’s will, or claims dower because no provision for her 
is made by will. In Shelton v. Sears? it appears that the demand- 
ant’s husband died January 18, 1883, leaving a will, which was duly 
admitted to probate February 4, 1883; that, the demandant knew of 
the fact that no provision was made for her, and that, as his widow, 
she was entitled to share in his estate. .But she did not file in the pro- 
bate office any waiver of the will, or claim to the estate, and made no 
demand until she brought this action, March 15, 1902. The time 
limited by statute in Massachusetts within which a widow may waive 
any provisions for her in her husband’s will, or for claiming such 
portion of the estate as she would have been entitled to if he had died 
intestate, is six months after the probate of the will. It was evidently 
the object of the statute to require a widow not provided for in her 
husband’s will, but who otherwise would be entitled to dower, to 
make a claim as dowress, or, by her failure to act, the will, 
with her implied assent, would thus operate to bar her right. 
This more clearly appears when the distinction between the result 
reached in the two classes of cases is considered. In one case 
the will accepted contains provisions in place of dower, and the widow 
becomes a purchaser for value, or, if the provisions are rejected, she 
takes her legal estate, and in either event she gets her dower or its 
equivalent ;* while in the other case she is left portionless by the will 
and, unless a claim for what the law gives her is duly made, she is 
excluded from all participation in the distribution of the estate. When 
these last statutes were codified‘ this construction was plainly 
adopted by the legislature, in providing for a waiver or election where 
the will made provision for her, and requiring, in the absenee of such 
a provision, a claim to be filed for ‘‘ such portion of his estate as she 
would have been entitled to if he had died intestate.’’ In such case 
the widow cannot have relief in equity on the ground of accident or 
mistake in not asserting her claim within the time required by stat- - 


1 Merrill v. Webster (Mass.),73.N. 105; Richardson v. Hall, 124 Mass. 
E. 672. 228, 234. 

2 Mass. 78 N. E. Rep. 666. 4 Pub. Stat. 1882. c. 127, § 18. 

3 Towle v. Swasey, 106 Mass. 100, , 
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ute, where no fraud or concealment is shown, and she knew of the 
contents of the will, and the only excuse offered for her inaction was 
that she was ignorant of the law. 


A RESTRICTION AGAINST THE Erection oF A Tenement House Dogs 
Nor App.y To 4 Mopern Apartment House. — The owner of land in the 
city of New York deriving title through a deed executed in 1873 contain- 
ing a covenant against the erection of any stable, factory or tenement 
house upon the land, is not restrained under the covenant from erect- 
ing thereon a modern apartment house. Kitchinly v. Brown, in New 
York Court of Appeals.’ Mr. Justice Werner delivered an extended 
opinion in which, after examining the legislative and lexicographic 
definitions of the terms ‘‘ tenement houses ’’’ and ‘‘ apartment houses ”’ 
decides as above, saying in part: — 


It is, doubtless, true that an ‘‘ apartment house’”’ like the defendant’s is 
objectionable to many of the residents of the city of New York who are fortu - 
nate enough to be still able to live in their own private residences; quite as 
objectionable, indeed, asa hotel, although the latter is not in the interdicted 
list, but in the development of a great city sentiment must yield to necessity. 
The truth is, that the housing of the middle classes in the city of New York is 
as much of a problem to-day as was the housing of the poorer classes prior to 
1873, and the wishes of the few must give way to the welfare of the many, ex- 
cept when progress is effectually barred by explicit covenants or other para- 
mount conditions. In this connection it is to be remembered, moreover, that 
this is a restrictive covenant, which is in derogation of the common-law right 
to use land for all the lawful purposes that go with title and possession, and 
that such covenants are not to be extended by implication.2 The primary rule 
of interpretation of such covenants is to gather the intention of the parties 

- from their words by reading, not simply a single cause of the agreement, but 
the entire context, and where the meaning is doubtful, by considering such 


Surrounding circumstances as they are presumed to have considered when 
their minds met.® 


REstTRICcTIONS OF LAND NOT FavorED: CoNTRUCTION IN Favor oF 
Free Use. — A provision in a deed that the premises conveyed to the 
trustees of a church and their successors forever are ‘‘ to be used as a 


1 New York Law Journal of Feb. 2 Lloyd’s Law of Buildings, Sec. 
28, 1905, citing McGraw v. Sherwood, 148; Hamilton’s Law of Covenants, 
53 How. Pr. 311; Levy v. Schreyer, 27 under head of “ Restrictive,’ pp. 20- 
App. Div. 282; Sonn v. Heilberg,.38 21; Duryea v. Mayor, etc., 62 N. Y. 
App. Div. 515; Boyd v. Kerwin, 15 596. 

N. Y. Supp. 721; White v. Collins, 82 3 Jones Law of Real Property, Sec. 
App. Div. 1. 735; Clark v. Devoe, 124 N. Y. 124. 
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church location’’ does not operate as a condition or restriction limiting 
the use by the grantees to the purposes of a church location.' Mr. 
Justice Magruder, delivering the opinion, said, in part: — 


It is well settled that where real property is conveyed in fee restrictions in 
the use are not favored, although courts will enforce such restrictions where 
the intention of the parties is clear in the creation of restrictions or limita- 
tions upon the use of a grantee. It is also well settled thaf ‘‘in the construc- 
tion of deeds containing restrictions and prohibitions as to the use of property 
by a grantee all doubts should, as a general rule, be resolved in favor of a free 
use of property, and against restrictions.’’? It will be noticed that the words 
in question, “ to be used as a church location,’ stand alone, and that the words 
“upon condition’ are not used in connection therewith. That is to say, it is 
not stated in the deed that the premises are conveyed upon condition that they 
are to be used as a church location. Nor is. there any provision in the deed for 
re-entry by the grantor in case of a breach of the covenant, if it be a covenant, 
that the premises are to be used as a church location.® In Gallaher v. Herbert, 
supra, we said: ‘In the construction of deeds courts will always incline to 
interpret the language as a covenant rather than as a condition.‘ There is 
nothing in the form of the language here employed to indicate that it was 
intended the conveyance was upon a condition subsequent. The words ‘upon 
condition’ do not occur, and there are no other words of equivalent meaning. 
There is no clause providing that the grantor shall re-enter in any event, and 
these are the usual indications of an intent to create a condition subsequent.”’ 


Wiis —-A Letrer not TO A WILL oR REFERRED TO IN 
Ir 1s nor A Part or It. —One Bennett, of New Haven, who died 
August 9, 1903, left a will dated May 22, 1900. The twelfth clause 
was as follows: ‘‘I give and bequeath unto my said wife, Grace Imo- 
gene Bennett, the sum of fifty thousand dollars (50,000) in trust, 
however, for the purposes set forth in a sealed letter which will be found 
with this will.’’ 

The remainder of his estate he gave one-half to his wife and one- 
fourth each to a sister and half-brother. 

Mr. Bennett went to the home of William Jennings Bryan, at Lincoln, 
Nebraska, several days prior to the date of the will, having with him 
memoranda for his will which was thereupon drawn up. The will and 


1 Downen v. Rayburn (Lllinois Sup. 3 Kew v. Trainor, 150 Ill. 150; 37 
Ct.), 73 N. E. Rep. 364. N. E. 223; Star Brewery Co. v. Primas, 
2 Hutchinson v. Ulrich, 145 111.336; supra; Gallaher v. Herbert, 117 Ill. 
84N. E. 556; 21 L. R. A. 391; Ewertsen 160; 7 N. E, 511. 
v. Gerstenberg, 186 Ill. 344; 57 N. E. * Board of Education v. Trustees, 
1051; 51 L. R. A. 310; Hays v. St. 68 Ill. 204. 
Paul M. E. Church, 196 Ill. 633; 63 
N. E. 1040. 
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the letter above referred to were taken away by Mr. Bennett before 
they had been dated or executed. The will and the letter were found 
in a safe deposit vault in New York, which Mr. Bennett first opened 
May 23, 1900, and was never opened again until after his death, when 
it contained only the will and the sealed envelope. The sealed letter 
addressed to his wife was in part as follows: ‘‘ It is my desire that the 
fifty thousand dollars conveyed to you in trust by this provision shall 
be by you paid to William Jennings Bryan, of Lincoln, Nebraska, or 
to his heirs if I survive him. * * * If for any reason he is unwill- 
ing to receive this sum for himself, it is my will that he shall distribute 
the said sum of fifty thousand dollars according to his judgment among 
educational and charitable institutions. I have sent a duplicate of 
this letter to Mr. Bryan, and it is my desire that no one excepting you 
and Mr. Bryan himself shall know of this letter and bequest. For this 
reason I will place the letter in a sealed envelope, and direct that it 
shall be opened only by you, and read by you alone.’’ 

At the trial in the Superior Court Mr. Bryan offered the sealed letter 
and other letters of the testator to prove a declaration of trust by the 
testator of the trust created by section twelve of the will. This evidence 
was excluded. 

During the trial counsel for Mrs. Bennett and the other residuary 
legatees stated that, if counsel for Mr. Bryan desired to call Mrs. Ben- 
nett as a witness as to whether she had been informed during her hus- 
band’s lifetime of the contents of the twelfth section of the will, they 
would not object to the introduction of the evidence. She was not 
called and no evidence was offered upon that subject. 

The Supreme Court of Connecticut held the sealed letter being tes- 
tamentary in character, and not being executed as a will, was ineffec- 
tive as a part of the will. 

The letter, being intended as a testamentary disposition of property, 
not to take effect in testator’s lifetime, could not operate as a declara- 
tion of the trust on which the legacy was bequeathed to the widow. 

That the sealed letter was not admissible in evidence to show an in- 
tention of testator not expressed in the will, or to prove a devise or 
beq uest not contained therein. 

Mr. Justice Hall delivered the judgment of the court, citing numer- 
ous authorities and saying in part: ‘‘ While extrinsic evidence may be 
admitted to identify the devisee or legatee named, or the property 
described in a will, or to make clear the doubtful meaning of language 
used in a will, it is never admissible, however clearly it may indicate 
the testator’s intention for the purpose of showing an intention not 
expressed in the will itself, or for the purpose of proving a devise 
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or bequest not contained in the will. * * * ‘The sealed letter and 
exhibits were inadmissible for the purpose of construction because the 
intended bequest described in them is not contained in the will. The 
gift itself fails because it is an attempted testamentary disposition of 
property by an instrument not executed as a will, and which we have 
held not to be a part of it, without disclosing in the duly executed 
will either the purpose of the bequest to the so-called trustee or the 
name of the person who was to receive the benefit of the gift.’’! 


A Morteace AssIGNEEIs Prorecrep AGAINsT AN UNRECORDED Par- 
Mape py THE MorTGAGEE OR A Prior AssiGNEE.?— An 
owner of a farm subject to a mortgage conveyed a right of way through 
the farm to a railroad compauy, which entered under the deed and 
operated a railroad thereon. The owner of the mortgage, holding by 
assignment from the mortgagee, which had been recorded, executed a 
release to the mortgagor of the land conveyed to the railroad, which 
release was given to the railroad company, but was not recorded. 
Held, that a subsequent purchaser of the mortgage, with no knowledge 
of the existence of the release, and not knowing that the railroad ran 
through the farm, was protected under the recording act in his lien on 
the entire premises. 

In the majority opinion it is said: The argument based upon posses- 
sion and occupancy, as constituting notice to persons acquiring sub- 
sequent interests in the land, is fallacious. Doubtless, possession 
and occupancy under an unrecorded conveyance may constitute 
notice to him who proposes to acquire an interest in the land whether 
by conveyance or by mortgage.3 But unless the possession and occu- 
pancy be so inconsistent with the existence of a mortgage lien as to 
suggest to a prudent person a claim of title adverse to the mortgagee, 
they would mean nothing more to him than the evident facts. 

O’Brien, J., dissenting, said: — 


There was certainly enough in the situationto put the plaintiff upon in- 
quiry, and, if he was bound to inquire, then he is chargeable with all the 
knowledge that such an inquiry would furnish. Pursuing such an inquiry, he 
would have found that the mortgage which he was dealing with had been re- 


1 Bryan v. Bigelow (Conn.), March O’Brien, Haight and Bartlett, JJ., 
9, 1905, 60 Atl. Rep. 266. dissenting. 

2 Gibson v. Thomas, N. Y. Court 8 Cavalli v. Allep, 57 N. Y. 508; 
of Appeals, 73 N. E. 484. Gray,J., Phelan v. Brady, 119 N. Y. 587; 23 
delivering the majority opinion. N.E.1109;8L.R.A. 211. 
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leased by the person who then owned it, and that the railroad had a title free 
and clear from the lien of the mortgage. We think it is a reasonable rule to 
hold in such cases that the plaintiff was bound to take notice of the situation 
that existed upon the farm covered by the mortgage, and that such a situation 
was sufficient to put a reasonable man upon inquiry as to the right which 
the railroad claimed in the land which it had fenced and separated from 
the farm and constructed a road upon. So we think that the piece of land in 


the possession of the railroad was improperly included in the judgment of 
foreclosure and sale. 


Haight, J., added the further reason for dissenting, that the rec- 
ords disclosed the fact that the railroad company held title through a 
deed executed by the owner of the land with full covenants including a 
covenant that the premises were free and clear of ‘* all incumbrances 
whatsoever.”’ 

This, I think, accompanied with the exclusive and notorious occu- 
pation and possession by the railroad company of which the plaintiff 
had notice at the time he purchased the mortgage, was sufficient to 
put him upon inquiry with reference to the rights of the railroad com- 
pany, and distinguishes this case from that of Briggs v. Thompson ' 
upon which the trial court based its decision. 


ANNULMENT OF MARRIAGE FOR FRAUDULENT REPRESENTATIONS. — 
The decision of the Court of Chancery of New Jersey in Bochs v. Hanger,? 
is of interest in view of the position taken by certain churches against 
remarriage of persons who have been divorced during the life-time of 
their former spouses and that a marriage with a divorced person, the 
other party to the divorce being yet living, is invalid. But the tenets 
of a church are of no account when a court takes jurisdiction. The 
complainant in the case was the wife who was legally married to the 
defendant, and they lived together as husband and wife for about a 
year, when she left her husband because he failed to suppport her. 
Before the marriage defendant falsely stated to complainant and to the 
justice of the peace who performed the ceremony that he had never 
been previously married. In fact, he had been. married previously, 
and had been divorced from his wife, who was still living. It was 


1 86 Hun, 607; 33 N. Y. Supp. 765. statute of that State permitting the 

2 69 Atl. 904, February, 1905. See annulment of a marriage obtained by 
Carris v. Carris, 24 N. J. Eq. 516. fraud. Apparently the fraud might 
The decision in di Lorenzo v. diLo- be of almost any kind though it did 
renzo, 174 N. Y. 467, the Court of not affect the essentials of the mar- 
Appeals quite broadly interprets the riage relation. 
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held that the false statement did not affect any essential of marriage, 
for the parties were competent to marry; that their cohabitation when 
married was within the law, and children if begotten of the mar- 
riage, would be legitimate; that although complainant may have been 
misled by the false statement and induced to infer that defendant was 
not a divorced person, the marriage, being valid by the law of the 
land, should not be annulled because it is claimed to be invalid by the 
pretended law of a church. 


A MarriaGe Hetp Goop sy Estopret. — The complainant in Cham- 
berlain v. Chamberlain,’ was a wife who brought a suit against her 
husband, charging that he had abandoned her and neglected and refused 
to support her. The husband’s answer was that he was not the hus- 
band of the complainant and not liable to discharge the common law duty 
which a husband owes to his wife in respect to support. It appeared 
that the parties were formally married in 1880 and lived together as 
man and wife until the defendant left his wife in 1903. Prior to the 
marriage above spoken of the woman had, in 1871, been married to 
William Tissell. In 1877 Tissell went to Texas and his wife had not 
heard from him since some time in that year. She in good faith be- 
lieved he was dead when she entered into the second marriage, but 
about a month after the latter marriage for additional security she 
brought a suit for divorce against Tissell for desertion, and obtained a 
decree in June, 1881. The first husband was in fact alive, at the time 
of the woman’s second marriage, so from the time of her marriage to 
Chamberlain, April 4, 1880, to the time of the decree of divorce, June 
30, 1881, her marriage to Chamberlain was void. No further ceremony 
of marriage with Chamberlain was had, he assuring her that she was 
his lawful wife in presence of witnesses. Relying upon these repre- 
sentations she lived with him as his wife for more than twenty years. 
Under these circumstances it was held that the defendant Chamberlain 
was estopped from denying the legality of the marriage with him. 
Vice-Chancellor Stevenson delivering the opinion, said: ‘* The contro- 
verted question to this case is whether, under the circumstances that I 
have stated, the relation of husband and wife between these parties was 
created at any time after the disability of the complainant to contract 
marriage with the defendant had been removed by the decree of divorce 
in June, 1881. In my opinion upon the facts stated, the relation of 
husband and wife between these parties did begin — was created — at 


1 (N. J.) 59 Atl. 818, 
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the time when the decree of divorce rendered it possible for them to 
marry. I am also of the opinion that, if this first conclusion is errone- 
ous, the relation of husband and wife began to exist a short time after 
the decree of divorce was obtained, when the defendant assured the 
complainant that it was not necessary to have any further ceremonial 
marriage between them; gave her this assurance in the presence of 
witnesses, and thereupon, in reliance upon such representations and 
statements of the defendant, the complainant remained with him, 
cohabiting with him as his wife, from year to year.”’ 


SaLe or Stanpinc Timper — Passes. — Under a con- 
tract of sale of the timber on a tract of land to be cut and removed by 
the vendee within a specified time, and measured and paid for each 
month and before removal, as the work progresses, title vests in the 
purchaser as the timber is cut down, and the vendor has a lien thereon 
for the purchase money. Mr. Justice Poffenbarger, delivering the 
judgment of the Supreme Court of Appeals of West Virginia, to this 
effect in Buskirk v. Peck,' said, in part: ‘* The act of severance is an 
important step. It changes the nature of the timber from real estate 
to personal property.2 By the very act of cutting, the vendee takes 
actual manual control and possession of it. He acquires an additional 
interest in it by reason of his expenditure of money and labor in con- 
verting it into personal property. It is not to be assumed that he 
would incur the expense incident to the work of felling and hauling 
the timber without an intent to acquire at least an equitable interest 
in it. A rule of construction is that the seller is deemed to have 
parted with the tithe when he permits the purchaser to change 
the character of the property by spending money and labor on it.? 
And this applies to timber contracts.4 That there should be partial 
deliveries of the timber as cut is plainly indicated by the terms of the 
contract. It provided that the timber which should be cut and hauled 
to the measuring place should be measured each month, and not 
removed until fully paid for, thereby impliedly saying that, if measured 
and paid for, it might be removed each month as fast as cut. This 
negatives the theory that the contract should be entire as regards its 
execution. The covenant against removal does not preclude the 


1 (W. Va.), 50 S. W. Rep. 432, 8 Jones on Liens, § 822. 

March 14, 1905. * Douglas v. Shumway, 13 Gray 
2 Null v. Elliott, 52 W. Va. 229; 48 (Mass.), 498. 

8. E. 178; 28 Am. & Eng. Ency. Law 

(2d Ed.), 541. 
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passing of title. If the effect of it is to give the vendor a sort of 
constructive possession, that does not necessarily amount to a reten- 
tion of title. 


LiaBitity oF Water Company FOR THE DEsTRUCTION OF PROPERTY 
THROUGH Lack or Water. — The Supreme Court of Ohio in Blunk v. 
Dennison Water Supply Co." hold that the owner of property which is 
destroyed by fire through the failure of a water company to furnish 
water and fire apparatus to the municipality in which it is situated and 
to the inhabitants thereof in accordance with its contract with the 
municipality cannot maintain an action against the company to recover 
the damages resulting therefrom ; there being no legal obligation rest- 
ing upon the municipality to afford him protection against fire, he is 
not privy to the contract by substitution. Mr. Justice Spauck deliver- 
ing the opinion said in part: That such legal obligation from the prom- 
isee to the plaintiff is wanting in the present case is made clear by 
Wheeler v. Cincinnati,’ where it is decided that the municipality is not 
liable to individuals for failure to furnish apparatus for extinguishing 
fires. Ifa stranger to a contract were held entitled to secure the bene- 
fits which might incidentally result to him from its performance, not 
only would an established rule of the law be violated, but parties 


entering into contracts could not determine the extent of their obliga- 
tions nor the numbers of those to whom they might be incurred. The 
view of the subject urged on behalf of the plaintiff finds even less 
support in the reasons involved than it does in the decided cases. 


One Havine a Rieut or Way or Necessity Tro Draw Woop from an 
inner lot over the land of another, from whom he purchased it stand- 
ing, has no right to use any road, driveway or cart path he sees fit to 
choose across the land even if it affords him a reasonable means of 
ingress and egress and commonly is used by other persons in passing 
between the wood lot and the highway. To justify his use of a way _ 
he must show that its use by him was reasonably necessary and that 
in using it he took reasonable care not to do injury. An oral license 
by a landowner to a purchaser from him of standing wood to use a par- 
- ticular way over his land in passing to and from the wood lot is revoked 

by the landowner’s conveying the land over which he orally had given 
the right of way in his deed.’ ; 


171 Ohio 8t. Decided Jan. 3, 1905. 3 Worthen v. Garno, 182 Mass. 243. 
2 19 Ohio St. 19, 20 (2 Am. Rep. 368). 
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Accipent Insurance AGainst Injury By VIOLENT, EXTERNAL AND 
VisisL—E Means. — In Scarr v. General Accident Assurance Co., Ltd., 
by the terms of the policy the money became payable if ‘‘ the assured 
shall sustain any bodily injury caused by violent, accidental, external 
and visible means within the meaning of this policy and the conditions 
hereto, and such injury shall be the sole and immediate cause of the 
death of the assured.’’ The assured was not aware that anything was 
wrong with his heart, but having had to exercise some force in over- 
coming the passive resistance of a drunken man he was ejecting from 
his premises, he complained of a pain in the chest, and shortly after- 
wards died from heart failure. The medical evidence showed that the 
heart of the deceased was in a weak and unbealthy condition, and that 
the effect of the exertion was to cause dilation, which was the cause of 
death. Held that there was no ‘‘ accident,’ and that, consequently, 
the case did not come within the terms of the policy.' 


Locxouts —The lockout of the Building Trades Employ- 
ers’ Association in 1903 was declared legal and not restraint of trade 
in a decision handed down recently by Justice Clarke of the Supreme 
Court of New York in the case of the City Trust, Safe Deposit & Se- 


curity Company of Philadelphia v. Waldhauer. The decision also 
establishes the legality of the lockout of last summer, and will have an 
important bearing on the cases brought by the Brotherhood of Car- 
penters against the Master Carpenters’ Association arising from the 
lockout. The case arose out of the lockout of 1903. Two employers, 
named Weiss and Walhauer, members of the association, locked out 
their men in obedience to an order from the board of governors, but 
afterwards re-employed them. They were then expelled from the as- 
sociation and their bonds of $500 each declared to be forfeited. The 
security company paid for the bonds to the association and then, on 
the refusal of Weiss and Waldhauer to pay up, brought suit for the 
money. Justice Clarke finds for the plaintiff and says in his 
decision: — 

If the workmen may decline to work, the master may decline to employ, 
therefore, if it be lawful for workmen to organize and conduct a peaceable 
strike to better their condition, it seems a natural corollary that masters may 
organize and conduct a peaceable lockout for the same purpose. I find noth- 
ing unlawful in the combination of the employers in the association nor in 
the order issued by the governing board which the defendant violated. The 
object of the association was very commendable. In the case at bar the de- 


1 K. B. Div. (Bray, J.), 21st December, 1904. 
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fendant not only subscribed to the constitution, but gave a bond. It must be 
held to his own contract. So far as restraint of trade is concerned, a lockout 
is no greater restraint of trade than a strike, and yet a strike is not unlawful, 
Plaintiff may have judgment for $642. 


A Hennovuse in ResipentiaL NeiGHBoRHOOoD Not a Nuisance. — 
The plaintiff in Wade v. Miller' brought a bill in equity to enjoin the 
defendant from maintaining an alleged nuisance, that, by reason of 
its nature and proximity, impaired the rental value of the plaintiff’s 
property. There were two dwelling-houses on the plaintiff’s land, one 
of which she occupied, and rented the other, that was nearest to the 
homestead of the defendant, who maintained two henhouses, and yard 
connected therewith, in which a number.of hens and not more than two 
roosters were kept. The plaintiff’s claim is that the odor from the 
houses and yard occasionally became so pungent that, combined with 
the-cackling of hens and crowing of roosters, the house occupied by 
her tenant was rendered uncomfortable as a place of residence. It is 
found that the tenant and members of his family — especially his wife, 
who was a nervous invalid — complained that they were disturbed and 
annoyed by the odor and noise thus caused, though the plaintiff her- 
self, living in a house within a distance of 45 feet therefrom, was not 
disagreeably affected to an appreciable extent. A decree dismissing 
the bill was affirmed by the Supreme Court. The defendant had a right 
to the lawful use and enjoyment of her premises, and this would in- 
clude the keeping of hens in houses, and a yard used for that purpose, 
which are shown by the report to have been maintained in a cleanly 
condition, and cared for in such a manner as not to injuriously affect 
the health of any normal person living in the neighborhood. 


Insanity as A DeErEeNsE IN CriminaL Law. —The law presumes 
every person sane until the contrary is shown, and in a criminal case 
this presumption of sanity serves the State as the full equivalent of 
express proof until such time as it is made to appear by a preponder- 
ance of the evidence that the defendant was insane at the time of com- 
mitting the crime alleged against him.? 


Therefore, the burden being upon the defendant to show that he was insane 
at the time of the commission of the particular act charged, proof of mere 
temporary or recurrent insanity, such as is shown in this case, at a time prior 


1 (Mass.) 73 N. E. Rep. 849, April 2 State of Ohio v. Austin, 71 Ohio 
6, 1905. St. Mr. Justice Crew delivering the 
opiniou. 
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thereto is clearly not sufficient to rebut or overcome the legal presumption of 
his sanity and to impose upon the State the burden of proving that at the time 
the act was committed the defendant was then sane. The burden of proof 
does not shift but all along it rests with the defendant, and if in any case he 
would overcome the legal presumption of his sanity and would exonerate him- 
self from liability he must show by a preponderance of the evidence that at the 
time of the commission of the alleged criminal act he was then so far mentally 
deranged or unsound as not to be answerable or accountable for his act. 
While proof of prior insanity is competent, whether a mental condition shown 
to exist has continued down to the time of the commission of the alleged crim- 
inal act, is solely a question of fact to be determined by the jury. And the 
defendant in a criminal case who sets up insanity as a defense does not relieve 
himself from showing his insanity at the very time of the commission of the 
criminal act, by proof merely that he was insane at an earlier time. 


Morteace Executep Pursuant To Prior AGREEMENT: BANK- 
ruptcy. — A parol agreement by a borrower, when the loan was made, 
to give security upon the property which was to be purchased with the 
borrowed money, does not render valid a mortgage given pursuant 
thereto within four months prior to the borrower’s bankruptcy, and 
when he was insolvent, which constitutes a voidable preference under 
Bankr. Act, July. 

A mortgage given by an insolvent within four months prior to his 
bankruptcy, in part to secure an antecedent debt and in part to secure 
a loan made at the time, is valid to the extent of the latter considera- 
tion." 


AUTOMOBILE STRIKING A Man StanpinG In THE Roapway.? — A pedes- 
trian struck by an automobile is not guilty of contributory negligence 
because he was standing in the roadway, conversing with one who had 
there stopped his team to talk with him. The court said:— 


We see nothing negligent in the plaintiff's action. Certainly he had no 
reason to suppose that, merely because he was standing in the roadway, he 
would be run down by the recklessness of the driver of the automobile. He 
was lawfully there, and any person using the highway was bound to take notice 
of him, and to use care not to injure him, and the plaintiff had a right to 
assume that this would be done. 


1 In re Dismal Swamp Contracting Ronk (D.C.), 111 Fed. 154; Pollock v. 
Co., 185 Fed. Rep. 415; citing Inre Jones, 124 Fed. 163; 61 C. C. A. 555. 
2 Kathmeyer v. Mehi (N. J.), 60 Atl. Rep. 40. 
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WIGMORE ON EVIDENCE: A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT 
CoMMON LAW INCLUDING THE STATUTES AND JUDICIAL DECISIONS OF ALL JURIS8- 
DICTIONS OF THE UNITED STATES. — By JOHN HENRY WIGMORE, Professor of the Law 
of Evidence in the Law School of Northwestern University. In four volumes. Volumes 
three and four. Boston: Little, Brown and Company. 1904. 


It is impossible to give any one who has not personally examined one of the 
volumes of Professor Wigmore’s great work on Evidence any adequate idea of 
its vastness and completeness. No legal treatise has ever anywhere been pub- 
lished which approaches this work in fullness and thoroughness of treatment. 
This work is an example to authors of legal works on other topics of the 
manner in which they might prepare their writings so that no one would ever 
dare to write on the same subject except to make supplements thereto. Other 
writers may well study this work for system and thoroughness in detail; and 
when they have done this they will doubtless stop in despair. 

In volume three Rules as to Hearsay Evidence and the exception thereto 
occupy the first part of the volume, followed by such topics as the Order of 
Evidence, Opinion Testimony, Number of Witnesses required, Kinds of Wit- 
nesses required, Rules of Completeness, Authentication of Documents, Rules 
of Exclusion, Rules of Privilege and privileged topics, and Privilege against - 
Self-Crimination. 

Volume Four opens with the subject Privileged Communications, followed by 
Parol Evidence Rules, Burden of Proof, Presumptions, Judicial Notice and 
Judicial Admissions. 

The table of statutes cited occupies 36 pages, the table of cases cited 172 
pages, and the index of topics, 77 pages. 


ALDERSON ON RECBIVERS.— A Practical Treatise on the Law of_Receivers as Applicable 
to Individuals, Partnerships and Corporations with Extended Consideration of Re- 
ceivers of Railways and in Proceedings in Bankruptcy. By WILLIAM A. ALDERSON 0¢ 
the Los Angeles Bar, Author of a Treatise on “‘ Judicial Writs and Process,” and editor 
of “‘ Alderson’s Edition of Beach on Receivers.” New York: Baker, Voorhis & Com- 
pany. 1905. 

In 1887 Charles Fisk Beach, Jr., published his work upon Receivers. In 1897 
William A. Alderson prepared a new edition of Mr. Beach’s book, rewriting 
some portions of it and it was published under the title of ‘‘ Beach on Receiv- 
ers, Alderson’s Edition.”» The work is now published under the title of 
‘* Alderson on Receivers ” for the reason that so much of it has been rewritten 
and so much has been added by Mr. Alderson to the original work. 

The work as now issued is a very complete and well written treatise of all 
the law involved in receiverships of all kinds. 

In the first twelve chapters of this work are taken up the general rules ap- 
plicable to the appointment, the rights and powers, the duties and liabilities of 
receivers in general. Then follow chapters upon Receivers of Railroads and 


XUM 
478 
Bei 
4 
' 
XUM 


BOOK REVIEWS. 479 
their Certificates, Receivers of Corporations other than Railroads, Receivers 
of Real Property, of Mortgaged Property, of Partnership Property, of Trust 
Property, and in Judgment Creditors Actions. The final chapters relate to 
Suits by and against Receivers, Sales by Receivers, their Accounts and Com- 
pensation, their Removal and Discharge. The last chapter contains a summary 
of the law and Rules of Practice and Procedure. 

The table of cases shows that about 2,100 cases are cited. Receivership 
cases are generally important, involving property of great value, and raising 
novel and difficult questions of law. The pages in this book number 1,030. It 
is well printed on good paper and well bound. 


THE LAW AND PRACTICE OF BANKRUPTCY UNDER THE NATIONAL BANKRUPT ACT OF 
1898. — By WILLIAM MILLER COLLIER. Fifth and Revised Edition with Amendments 
and Decisions to date by FRANK B. GILBERT. Pp. 1038. Mathew Bender & Co. 1905. 


The fifth edition of Collier on Bankruptcy now appears under the editorship 
of Mr. Frank B. Gilbert of the Albany Bar, and in its new and elaborated form 
will doubtless prove a valuable addition to the library of the practicing lawyer. 

Since the publication of the fourth edition, shortly after the amendments of 
1903 to the Bankruptcy Act, many important cases have been decided and re- 
- ported, many of them bearing directly on the effect of these amendments and 
it is due to this important fact that this new edition is issued. 

Reference to these cases is made in their appropriate connection and wherever 
necessary the text has been rewritten to conform to the recent decisions. 

The large number of cases reported during the past two years is evidence 
of the increasing volume of the law of bankruptcy, and to these cases, which 
run through volumes 9, 10,11 and 12 and part of 13 of the American Bank- 
Tuptcy Reports, reference is made or they are discussed and considered and 
together with the notes of the cases make the work comprehensive. 

A valuable feature of this, as in the fourth, edition is the use of the italics to 
distinguish the amendments of 1903 from the text of the original act, showing 
at a glance where alterations were made or new matter incorporated and mat- 
ter omitted is placed in foot-notes. 

The prominence given to the divisions that construe the amendments of 
1903 is a distinctive feature of this work on bankruptcy, and the value of 
this sharp definition will be readily appreciated by the busy attorney. 

In addition to the General Orders and Official Forms a long list of Sup- 
plementary Forms is given, —the latter, while not claiming to be official, 
supply precedents for many of the papers needed in bankruptcy proceedings, 
and will prove valuable as occasion for their use may arise. 

To a General Index, which is full and adequate, has been added a system 
of short indices at the head of each section under the title ** Synopses of Sec- 
tions’ and these together with the cross-references enable the worker to quickly 
ascertain the law or analogy applicable to the question involved. 

The Bankruptcy Acts, with amendments, of the years 1800-1841-1867 as well 
as the present statute together with the Equity Rules in the United States 
Courts being incorporated in the volume, make the treatise comprehensive and 
satisfactory for the general practitioner, for whom it is intended. 


ConraD RENO. 
BosTon, Mass. 
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“* EXTRAORDINARY, INDUSTRIAL AND INTERSTATE CONTRACTS.” — By DARIUS H. PIN- 
GREE, LL.D. Pp. 952. Mathew Bender & Co. 1905. 


In this treatise the author has discussed a great variety of subjects, and has 
collected a large number of decisions, which ought to prove serviceable to the 
profession. The most original part of his work pertains to industrial contracts. 
Eight-hour laws and anti-truck acts, trade unions, picketing, etc., are discussed 
in different chapters. The author seems to favor the view which, since the pub- 
lication of his book, has been adopted by the Supreme Court of the United 
States in the New York bakers’ case of Lockner v. New York (April 17, 1905), 
holding that a State statute which forbids the employment of bakers for more 
than ten hours a day is void because it deprives the employer of “liberty ’’ 
without due process of law in violation of the Fourteenth Amendment. 

The work is divided into five parts. Part I. treats of the freedom of con- 
tract, and contains chapters on the right to contract, contracts of insane per- 
sons and infants, and contracts required to be In writing. Part II. discusses 
contracts in violation of law, and has chapters on agreements in violation of 
the common law and of statute, and wagers and gaming contracts. Part III. 
relates to public policy, limiting liability for negligence, restraint of trade, 
industrial combinations, and trade unions. Part IV. includes interstate con- 
tracts, implied contracts, assignments, and impairment of the obligation of 
contracts. Part V., on the termination of contract, contains chapters on 
impossible contracts, rescission of contract, statute of limitations, perform- 
ance, breach and discharge. 

The author has succeeded in citing the recent cases in large numbers, though 
sometimes the early cases are omitted. 

There is a good index, and a table of cases cited. In some places the state- 
ments are loose, and the style rougao and unfinished, and typographical errors 
are not few nor hard to find. The book is well printed on thick unglazed paper 
in large type. 

The method of treatment appears somewhat abstract and without sufficient 
illustrations; but this is probably due to lack of space in a single volume. 


ConraD RENO. 
Boston, Mass. 


How TO ADTRACT AND HOLD AN AUDIENCE. —A popular Treatise on the Nature, Prepa- 
ration, and Delivery of Public Discourse. By J. BERG ESENWEIN. Pp. 272. Hinds, 
Noble & Eldredge: New York. 


The author is Professor of the English language and literature in the Pennsyl- 
vania Military College, and inscribes his book to his students. Part I. treats of 
the theory of spoken discourse; Part II. of the preparation of the discourse; 
Part III. of the preparation of the speaker; Part IV. of delivery. The four 
appendices contain outlines of orations, selected from Pericles, Demosthenes, 
Washington and others; model orations, taken from Daniel Webster, Patrick 
Henry, Abraham Lincoln, and others; two hundred subjects for orations. 
The book shows thought and knowledge of the subject, and contains many 
practical hints and wise suggestions for the beginner. The style is clear and 


readable. ConraD RENO. 
Boston, Mass. 
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